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RIGHT OF BOARDER TO RECEIVE FRIENDS 
AT HIS BOARDING HOUSE FOR IMMORAL 
PURPOSES OR AT UNUSUAL HOURS, 


Until a man or woman lodges safely under his 
own vine and fig tree, no place where he may 
happen to abide is secure from intrusion. 
Further than that, it seems to be the law that 
a boarder’s room may be broken into on sus- 
picion and his friends or visitors be held lia- 
ble as trespassers, depending upon the moral 
or immoral purpose of their visit. This lat- 
ter rule of law was forcibly illustrated by the 
recent case of Watson v. Dilts, 100 N. W. 
Rep. 50, where the Supreme Court of Iowa 
held that where a defendant went to plaint- 
iff’s house between 9 and 12 o’clock in the 
evening for the purpose of having sexual in- 
tercourse with a female boarder, and was 
admitted to the house by her, he wag a tres- 
passer. Suppose the purpose of the visit was 
to gamble at progressive euchre, or poker or 
to hatch a criminal conspiracy, or to clan- 
destinely enjoy the contents of a case of wine 
in violation of the liquor laws, would the rule 
be the same and would the landlord on sus- 
picion be permitted to follow a boarder’s 
guests and by secretly spying through a key- 
hole, or more brazenly forcing himself into 
his boarder’s private apartments, be allowed 
to eject the latter’s guests as trespassers. 

The court in the principal cas» expends 
the following learning on this interesting 
subject: ‘‘At the time of the alleged wrong- 
ful act, a young lady school teacher was 
lodging and boarding at the plaintiff’s home, 
where she had been for several months occu- 
pying an upper room in the house. The 
defendant is a physician and surgeon, and 
on the night of the transaction under con- 
sideration he went to the plaintiff’s home, 
reaching there at some time between 9 
o’clock and midnight, was admitted to the 
house through the parlor door by the young 
lady teacher, and went with her to her room. 
The night was light, and the appellee’s ap- 
proach to the house and his arrival at the 
door were seen by the plaintiff and her hus- 
band, who were up at the time and looking 
out of the window. There was a conflict in 





the evidence as to the alarm given at the 
door by the doctor; the plaintiff and her 
husband testifying that there was nothing 
more than a scratch on the door, and the ap- 
pellee and the teacher testifying that there 
were two or three knocks on the door before 
she went downstairs and admitted him. The 
appellee’s approach to the house and to the 
door does not appear to have been stealthy, 
or with any attempt at concealment. The 
door was locked at the time, as the plaintiff 
and her husband knew, and the evidence 
conclusively shows that the teacher took a 
hght with her when she went down to admit 
the appellee, and that she unlocked the door, 
and in fact admitted him. The plaintiff and 
her husband heard him enter the house, and 
the creaking of the stairs as he and the 
teacher went up them. Watson immediately 
followed with a gun, and found the two in 
the teacher’s room, whereupon he called his 
wife, and she went to the room. There isa 
sharp conflict in the evidence as to the con- 
dition of things in the room when the husband 
and wife appeared upon thescene. That the 
young lady was apparelled in purple and fine 
raiment in anticipation of a visit, professional 
or otherwise, from the appellee, is practically 
undisputed. The plaintiff and her hus- 
band testified, however, that the appellee, in 
analogy to the ostrich, had his head and a 
part of his body hidden under the bed, while 
the other occupants of the room testified that 
they were both standing in the center of the 
room. The situation in the room, however, 
is only material on the question of the ap- 
pellee’s purpose there and inits bearing upon 
the manner of his entrance thereto. A letter 
from the teacher to the appellee was put in 
evidence, which tended to show the nature 
of his visit. Itis as follows: ‘Dr. W. A. 
Dilts: Please call at Watson’s, Friday even- 
ing orSaturday. Iam almost sick. Please 
say nothing about it, as mother always wor- 
ries.’ There is no evidence tending to show 
that this letter was manufactured for the 
purposes of the trial, but, on the other hand 
the circumstances support the contention 
that it was sent to and received by the ap- 
pellee, and that he went to the plaintiff’s 
house in response thereto. But, if this be 
accepted as true, it does not necessarily 
follow that the appellee was not a trespasser 
when he entered the house and went to the 
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teacher’s room. There was evidence that 
the teacher had not complained of illness, or 
said anything about the necessity of calling 
a physician. That a boarder and lodger 
may have an implied license to receive friends 
upon the premises for proper purposes, and 
to have a physician in case of illness, we do 
not doubt. But there can be no implied right 
to enter for immoral purposes, and, if the 
entry of the appellee was in fact for such 
purpose, it would constitute a trespass, if 
without the consent of the owner; but, on 
the other hand, if he went to the house for 
the sole purpose of treating the teacher ina 
strictly professional capacity, he ought not 
to be held a trespasser. If the letter was a 
mere pretense, and the appellee so under- 
stood it, as the evidence tended to show that 
he did, and if he went to the upper room for 
the purpose of having sexual intercourse with 
the teacher, her act in admitting him, and 
his entry were both without license and he 
was a trespasser. An implied license to enter 
the premises of another contemplates an entry 
only in the usual way,and at a reasonable 
time. Anentry at midnight for the sole pur- 
pose of paying a social visit is hardly the 
proper thing in rural communities.’’ 

This decision 
questions: First: 
immoral to 
of a boarder 
ond: 
himself 


raises 


What 


several important 
purposes are so 
change an invited guest 
into a trespasser’ Sec- 
In such cases does not the boarder 
become a trespasser, or is he 
only an accessory before the fact? Third; 
To what length may a landlord gq to 
discover the purpose of any visitors who 
may happen to call upon any of his 
boarders? Fourth: What facts are sufli- 
cient to raise a just suspicion in the landlord 
that the purposes of his guest are immoral or 
illegal? Fifth: Must asocial eall ona female 
boarder in rural communities oceur before 
nine o’clock in the evening to be above sus- 
picion? Sixth: 


as 


If such is the case, what is 
the time limit for social calls in a populous 
metropolis’ All these questions, fraught 
with such tremendous importance, are called 
forth by the decision of the court, but left, 
unfortunately, in the most perplexing un- 
certainty. 








NOTES OF IMPORTANT DECISIONS. 


GAME AND GAME LAWS—ILLEGAL POSSES- 
SION OF FISH.1IN TRANSIT TO OTHER STATE.— 
The conflict between jthe decisions of different 
jurisdictions as to the constitutionality of state 
laws making itillegal to have possession of fish or 
game during the close season if they were lawfully 
caught outside the state, has previously been 
discussed in Case and Comment (February, 1904). 
One of the states upholding such statute without 
regard to the fact that fish were imported from 
outside the state, is Michigan. See People v. 
O'Neill, 110 Mich. 324, 33 L. R. A. 696, 68 N. W. 
Rep. 227. <A recent decision by Judge Law of 
the circuit court of Michigan applies the doc- 
trine of the supreme court of the state as a 
matter of necessity, though the judge expresses 
his own opinion that the state law, as applied to 
game or fish brought in from other jurisdictions. 
ought not to be held constitutional. The case be- 
fore him was one in which tthe claim that the fish 
seized were articles of interstate commerce was 
exceptionally strong. The fish had been bought 
in Canada, where they were lawfully caught, for 
the purpose of shipping them to Boston, Massa- 
chusetts, and had been in Michigan only long 
enough to pay the duties upon them and pack 
them properly in ice for shipment. When they 
were seized they were in the custody of an ex- 
press company, and were being loaded by it into 
a railroad company’s express car. They were 
seized, therefore, while they were actually in 
transit to another state. Still they had been for 
a brief time in the fish house of the-shipper, and 
there packed for shipment. If the fish had been 
packed in Canada and had been in Michigan 
only asa package in transit through the state, 
it is not likely that any court would hold tbem 
subject to the state law prohibiting possession 
of fish of that character. In that case the fish 
would not have been at any time held in pos- 
session of their owner at any place in the state. 
In this case they were so held during the brief 
interval between the time of transit into the state 
and the beginning of the transit out of it. If 
the doctrine of the supreme court of Michigan, 
and of some other jurisdictions, upholding such 
statutesas to fish caught outside the state. shall 
be sustained by the United States Supreme 
Court, it will probably apply to the above case 
decided by Judge Law: but, even in that case, it 
may be presumed that such statutes will not be 
held applicable to game of fish which is merely 
transported through the state, and not held in 
possession therein except by a common carrier 
during the transit.—Case and Comment. 





MANDAMUS—RIGHT OF SCHOOL 'TEACHER TO 
MANDAMUS SCHOOL DIRECTORS FOR COMPEN- 
SATION.—What are known as the ‘“‘extraordina- 
ry” remedies are jealously guarded by the courts 
and will be extended for use in cases where 
the ordinary remedies are strictly applicable 
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Thus in the recent case of Davis v. Jewett, 77 
Pac. Rep. 704, the Supreme Court of Kansas held 
that a proceeding in mandamus cannot be main- 
tained against the director of aschool district 
to compel him to signa warrant drawn by the 
clerk on the school district treasurer for a teach- 
er’s salary, when there is a controversy over the 
right of the teacher to compensation, and when 
the director has not been ordered by a district 
meeting ora district board to sign the warrant. 

In the opinion of the court we find the follow- 
ing argument. ‘*Mandamus is one of the extra- 
ordinary remedies. The writ may issue in those 
eases only ‘to compel the performance of any 
act which the law specially enjoins as a duty 
that resulting from an office, trust, or station.’ 
But ‘it cannot control judicial discretion.” Section 
5184, Gen. St. 1901. Again: ‘This writ may not 
be issued in any case where there is a plain and 
adequate remedy in the ordinary course of the 
law.’ Id. § 5185. It seems that the court below 
tried the question of the liability of the school 
district under the contract of employment. The 
plaintiff below had no judgment against the dis- 
trict. Her right to recover was resisted because 
the board asserted the legai right to terminate 
the contract at the time it did so by virtue of the 
conditions contained init. Plaintiff had a plain 
and adequate remedy at law by suit on the con- 
tract to recover what she claimed was due. In 
such action the district might demand of right a 
trial by jury, which it could notin a mandamus 
proceeding. ‘The following cases deny the right 
of a party to resort to the extraordinary rem- 
edy of mandamus in such cases: Elsbree, Rela- 
tor. v. Bridgman, 8 Kan. 458; The State y. 
Hannon, Mayor, 38 Kan. 593. 17 Pace. Rep. 
185; State v. Merrell, 43 Neb. 575, 61 N. W. Rep. 
754; Cassatt v. Com’rs of Barber Co., 39 Kan. 
505, 18 Pac. Rep. 517; Swartz v. Large, 47 Kan. 
304, 27 Pav. Rep. 993. Itis the duty of a direct- 
or of a school district to sign all orders drawn 
by the clerk on the treasurer when they are or- 
dered drawn by a district meeting ora district 
board. See section 6162, Gen. St. 1901. No 
such authority was shown to have been given by 
the board to the director, Davis, to sign the 
school warrants in favor of Miss Jewett, and, in 
the absence of such authorization, it would have 
been A clear violation of duty on his part to have 
done so. In Sharpless v. Buckles, 65 Kan. 838, 
70 Pac. Rep. 886, it is held: ‘The only purpose 
of a writ of mandamus is to require the person 
to whom it is issued to perform some act which 
the law enjoins asa duty. The writ itself con- 
fers no power and creates no duty, and its only 
office is to command the exercise of a power al- 
ready possessed, or the performance of a duty 
already imposed.’ [n High on Extraordinary 
Legal Remedies, §341, it is said: ‘In conformity 


with the general rule, it is held that mandamus 
will not lie to municipal authorities requiring 
them to pay salaries which are due from the 
corporation to its officers, a salary being regard- 





ed as an indebtedness of the corporation which 
may be enforced by an action of assumpsit or by 
an action on the case for neglect of corporate 
duty, and mandamus is not designed as a reme- 
dy for the collection of debts.’ *’ 





LIMITATIONS—WHETHER STOCKHOLDERS CAN 
PLEAD CONCEALMENT OF FRAUD OF OFFICER 
WHERE TRANSACTION IS RECORDED ON THE 
BOOKS OF THE COMPANY IN ORDER TO AVOID 
THE STATUTE OF LIMITATIONS.—Where an officer 
of a corporation is sued by the corporation or 
its stockholders for fraud, it isthe general rule 
that the statute of limitation runs against the 
right of action in favor of sueh officer from the 
commission of the offense, when the transactions 
appear on the books of the company or the offi- 
cers or directors have actual knowledge of them. 

But in therecent case of Central Bank of 
Kansas City v. Thayer, 82S. W. Rep. 142, the 
Supreme Court of Missouri calls attention to a 
very apparent exception to the general rule, i. e. 
that even though the fraudulent transaction may 
appear in general terms on the records yet if 
there isin facta concealment of the fraud the 
officer so charged cannot hide behindjthe statute 
of limitations. In that case it was held that the 
cashier of a bank, to whom its assets were turn- 
ed over for the purpose of winding up its affairs, 
will be held to have fraudulently concealed his 
abstraction of the bank’s funds under a pretended 
sale of stock in it by himself as an individual to 
himself as cashier, so that limitations will not 
run till the discovery of the facts by the receiv- 
er, the entry which the cashier caused to be 
made in the bank’s books being merely a credit 
to himself of a certain sum, and he having, when 
sued, denied that he ever owned the stock, but 
had merely received back money he loaned the 
bank. 

The court inits opinion used the following 
language: ‘The defendant’s contention is that, 
the transaction having’ occurred more than five 
years before the institution of any suit, the ac- 
tien is barred by the statute of limitations, be- 
cause the transaction was open, visible, and un- 
concealed, and was put upon the books of the 
bank at the time the transaction occurred, and 
the books were open to the inspection of the 
officers and stockholders of the bank. Asa gen- 
eral rule, the statute of limitations begins to run 
in favor of a person who comniits a fraud as soon 
as committed, unless it be concealed from the 
plaintiff or party complaining, or which is of 
such a character as necessarily implies conceal- 
ment. The defendant, while acting in the ca- 
pacity of director and cashier of the bank was 
an implied trustee or agent for it. Landis v. 
Saxton, 105 Mo. 486, 16 8S. W. Rep. 912, 24 Am. 
St. Rep. 403; Kane v. Bloodgood, 7 Johns. Che 
90, 11 Am. Dee. 417; Williams v. Halliard, 38 N. 
J. Eq. 373; Cooper v. Hill,94 Fed. Rep. 486, 36 
C. C. A. 402; Hayden v. Thompson, 71 Fed. Rep. 
60,17 C. C. A. 592; Briggs v. Spalding, 141 U.S. 
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132, 11 Sup. Ct. Rep. 924, 35 L. Ed. 662; Sper- 
ing’s Appeal, 71 Pa. 11,10 Am. Rep. 684; Wal- 
lace v. Bank, 89 Tenn. 630, 15 S. W. Rep. 448, 24 
Am. St. Rep. 625; Hughes v. Brown, 88 Tenn. 578, 
13S. W. Rep. 286, 8L. R. A.{480; Allen v. Curtis, 
26 Conn. 456; Ryanvy. L. A. & N. Ry. Co., 21 
Kan. 365; Commissioners v. Reynolds, 44 Ind. 
509, 15 Am. Rep. 245; Overend & Gurney Co. v. 
Gibb, L. R.5 H. L. 480. And it has uniformly 
been held in this state that the statute of limita- 
tions runs against implied trusts. Smith v. Ri- 
cords, 52 Mo. 581; Ricords v. Watkins, 56 Mo. 
564; Buren v. Buren, 79 Mo. 542; Bent v.Priest, 
86 Mo. 486; Landis v. Saxton, 105, Mo. 486, 16S. 
W. Rep. 912, 24 Am, St. Rep. 403; Loomis v. 
Railway Co., 165 Mo. 469, 65 S. W. Rep. 962; 
Callan y. Callan (Mo. Sup.), 74S. W. Rep. 968. 
Nor is there any question but that the ofticers of 
a corporation may interpose the statute of lim- 
itations as a defense when sued by it to compel 
them to account for assets of the corporation 
wrongfully and fraudulently appropriated by 
them. Landis y. Saxton, supra. But if the de- 
fendant was guilty of fraud in concealing this 
transaction, so that the bank did not discover it 
until the receiver was appointed, a different rule 
prevails, and he cannot avail himself of the stat- 
ute of limitation, unless the plaintiff corporation 
was in possession of or had notice of the main 
facts constituting the fraud. ‘The burden of 
proof was upon the plaintiffs to establish the 
exception to the general rule and to establish 
the fraud. Sheiby County v. Bragg, 135 Mo. 291 


THE LIABILITY OF A MANUFACTURER 
FOR INJURIES TO THIRD PERSONS 


RESULTING FROM IMPROPERLY 
CONSTRUCTED ARTICLES. 





Scope.—This paper will have nothing to do 
with the liability of the manufacturer and sell- 
er of goods to the purchaser, for injuries 
resulting to the purchaser by reason of the 
unsafe or defective condition of the thing sold. 
Only questions arising between the manu- 
facturer and third parties, between whom there 
is no contractual relation, come within the 
scope of this discussion. 

General Rule of Liability.—A party is re- 
quired to respond in damages to another for 
an injury sustained by the latter only when 
such injury results from the breach of some 
particular duty owing from the one to the in- 
jured party. In the complex relations of 
society the law recognizes two distinct duties 
distinguished by their origin; namely, con- 
tractual and legal, the one having its founda- 
tion in contract, the other existing indepen- 





dently of contract, and solely as a creature of 
the law. But a single act may, of course, 
result in a breach of both contractual and legal 
duty. If one has committed a breach of con- 
tract, he is liable to those only with whom he 
has contracted; and if one has committed a 
breach of legal duty, he will be liable for in- 
jury thereby to one to whom the duty was 
owing. But a single act may create a breach 
of legal, and of contractual, duty with another 
respecting the same matter.! 

Negligencein the Manufacture of Harmless 
Articles: Rule of Non-liability.—It is the pre- 
vailing rule that a manufacturer is liable only 
to the immediate purchaser for the negligent 
and improper construction of an article not 
necessarily dangerous, or for an omission of 
duty not imminently hazardous to life. A 
manufacturer supplying an article not neces- 
sarily dangerous owes no duty to the public; 
his only duty is to the one with whom he con- 
tracts for the sale of his wares, as determined 
by the contract, expressed or implied. If the 
article sold is imperfect and results in injury 
to any one, the only duty violated is, as to the 
manufacturer, that imposed by the contract; 
and accordingly, only those sustaining injuries 
arising from defects in the manufactured 
article, who stand in contractual relations with 
the manufacturer, can recover fromsuch manu- 
facturer therefor. ? 

Leading Case: Winterbottom v. Wright.— 


!Thomas v. Winchester, 6 N. Y. 397; Norton v. 
Sewall, 106 Mass, 148; Peters v. Johnson, 50 W. Va. 
644, 41 S. E. Rep. 190, 67 L. R. A. 428; Whit. Smith 
Neg. 10. 

2 Winterbottom v. Wright, 10M. & W. 109; McCaf- 
frey v. Massburg & Granville Mfg Co., 23 R. I. 381, 59 
Atl. Rep. 651, 55 L. R. A. 822; Bailey v. Northwhestern 
Ohio Gas Co., 4 Ohio Cir. Ct. R. 471; Zieman v. Kreck- 
hefer, 90 Wis. 497, 63 N. W. Rep. 1021; Heitzer v. 
Kingsland & Douglas Mfg. Co., 110 Mo. 605, 19S. W. 
Rep. 630, 33 Am. St. Rep. 482, 15 L. R. A. 821, 35 Cent. 
L. J. 108; Necker v. Harvey, 49 Mich. 517,14 N. W. 
Rep. 503; Bragdon v. Perkins-Campbell Co., 87 Fed, 
Rep. 109, 58 U. S. App. 91, 30 C. C, A. 567, 47 Cent. L. 
J. 208; Curtin v. Somerset, 140 Pa. St. 70, 21 Atl. Rep, 
244, 12 L. R. A. 322, 32 Cent. L. J. 355; Goodlander 
Mill Co. v. Standard Oil Co., 63 Fed. Rep. 401, 11C.C. 
A. 258, 24 U. S. App. 7,27 L. R. A. 583; Daugherty 
v. Herzog, 145 Ind. 255, 44 N. E. Rep. 457, 32 L. R. A. 
887; Swan v. Jackson, 55 Hun, 194, 7 N. Y. Supp. 
821; J. I. Case Plow Works v Niles & 8. Co., 90 Wis. 
590, 68 N. W. Rep. 1013; Losee v. Clute, 51 N. Y. 494, 
10 Am. Rep. 638; Swan v. Jackson, 55 Hun.194,7N. Y. 
Supp. 821; Mayor, etc., City of Albany v. Cunliff, 2 N. 
Y. 166; Loop v. Litchfield, 42 N. Y. 351, 1 Am. Rep. 
543; Standard Oil Co. v. Murray, 119 Fed. Rep. 572; 
Barrett v. Singer Mfg. Co., 1 Sweeny, 545. 
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The leading case on this subject is the English 
one of Winterbottom v. Wright.* There the 
plaintiff, a mail coachman, was injured by 
the breaking down of a mail coach that the 
defendant had contracted with the postmaster 
general to provide and keep in repair for the 
carrying of the mail. The coachman was an 
employee of neither the post office department 
nor the defendant, but of another person who, 
also under contract with the postmaster 
general, provided the horses and the coach- 
man for conveying the coach. The plaintiff’s 
injury was the result of the defendant’s negli- 
gence in failing to keep the coach in proper re- 
pair. In holding that the plaintiff could not 
recover, Lord Abinger said: ‘‘There is no 
privity of contract between these parties ; and 
if the plaintiff can sue, every passenger, or 
even any person passing along the road who 
was injured by the upsetting of the coach, 
might bring a similar action. Unless we con- 
fine the considerations of such contracts as 
this to the parties who entered into them, the 
most absured and outrageous consequences, 
to which I can see no limit, would ensue.’’ 
Alderson, J., in giving his opinion to the same 
general effect, said: ‘‘The contract in this 
case was made with the postmaster general ; 
and the case is just the same as if he had come 
to the defendant and ordered a carriage, and 
had handed it at once over to Atkinson. The 
only safe rule is to confine the right to recover 
to those who enter into a contract; if we go 
one step beyond that, there is no reason why 
we should not go fifty.’’ 

The case of Collis v. Selden,‘ in which this 
question next arose, was an action by the 
plaintiff to recover from the defendant for in- 
juries that he had received by the falling of a 
chandelier that the defendant had negligently 
and improperly hung in a publichouse. Fol- 
lowing the Winterbottom case, it was held 
that the plaintiff could not recover; and the 
rule enunciated in these cases has been con- 
sistently adhered to in subsequent English 
eases.® 

The American Rule.—The courts of this 
country have quite universally adopted the 
principle of the English cases on this subject. 


8 Winterbottom v. Wright, 10 M. & W. 109. 

4 Collis v. Selden, L. R.3 C. P. 495. 

5 Heaven v. Pender, 11 Q. B. Div. 503; Francis v. 
Cockrell, L. R. 5 Q. B. 501; Blakemore v. Railway Co., 
8 El. & Bl. 1035; Longmeid vy. Holliday, 6 Exch. 761. 





The earliest exposition of this principle by the 
American courts appeared in the opinion of 
Strong, J., in the ease of Mayor, etc., of the 
City of Albany v. Cunliff.6 Without setting 
forth the facts, which are of some length, it 
was said: ‘‘The court below based the alleg- 
ed responsibility of the defendants in this suit 
on the general ground that where one party 
sustains an injury by the misfeasance of an- 
other, the sufferer may maintain an action 
against the wrongdoer for redress. That rule 
operates where the injury is effected directly 
by the wrong, or where it results from the 
mal-construction of some object while it is in 
the possession or under the control or in any 
manner used under the agency or instructions 
of the party originally in fault. But I know 
of no case where it has been held that a 
stranger can recover for damages sustained by 
reason of the defective construction of an ob- 
ject of the builder, after the title to the object 
has changed, and it has passed out of his pos- 
session and is no longer subject to his control, 
and in no wise used pursuant to any authority 
or directions from him.’’ The principle of 
this case has been re-affirmed in the later 
New York cases and followed by various other 
courts of the United States.7 

Illustrative Cases.—Among the many cases 
illustrating this rule may be mentioned that of 
McCaffrey v. Massburg, etc., Mfg. Co.® 
There the plaintiff built a drop press in which 
was a heavy weight held by a hook. The 
hook, because of having been made of iron or 
steel of a poor quality, broke and let the weight 
fal’! upon and mash the hand of an employee 
of the purchaser of the machine from the 
manufacturer. The action for the injury thus 
sustained was brought by the employee against 
the manufacturer. The declaration averred 
the defendant’s knowledge of the dangerous 
character of the appliance and that it was 
likely to endanger the life and limb of an oper- 
ator exercising due care in the use of it. It 
was held, on demurrer to the declaration, that 
the plaintiff could not recover. Bragdon v. 
Perkins-Campbell Company® was an action 
ex delicto by the wife of the purchaser of a 


6 Mayor, etc., v. City of Albany v. Cunliff, 2N. Y.166, 

7 Vide authorities note 2 ‘supra. 

8 MaCaffrey v. Massburg & Granville Mfg. Co., 33 R- 
I. 381, 50 Atl. Rep. 651, 55 L. R. A. 822. 

9 Bragdon v. Perkins-Campbell Co., 87 Fed. Repe 
109, 58 U. &. App. 91, 30 C. C. A. 56, 47 Cent. L. J. 208° 
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sidesaddle against the manufacturers to re- 
cover for injuries sustained by the wife by the 
breaking of the saddle. The substantial 
averment against the defendant was that it 
was the duty of the defendant to make and 
deliver to the purchaser, for the plaintiff’s 
use, ‘‘a safe, sound, strong and skillfully made 
saddle ;’’ but that ‘‘the said defendant, dis- 
regarding its duty in the premises, negligently 
and unskillfully made, and delivered to said 
plaintiff, by the said husband, an unsafe, 
unsound and weak saddle,’’ by reason where- 
of the plaintiff sustained injury and was dam- 
aged. The court by Dallas, Circuit Judge, 
held, after a careful review of the authorities, 
that the plaintiff was properly non-suited. 
The cause of Curtin v. Somerset !° also may 
be referred to in this connection. That was 
an action by a guest at a hotel against the 
contractor and builder thereof. The buiiding 
had been accepted by the owner but was so 
poorly constructed that, at an entertainment 
given at the hotel by the proprietor, a company 
of guests having gathered on the porch, a 
girder, which insome way supported it, gave 
way and the poreh fell injuring the plaintiff. 
The court held the contractor owed no duty to 
the public or to the plaintiff but only to 
the one for whom he contracted to erect the 
building and that the plaintiff could not, there- 
fore, recover from the defendant for the in- 
juries so received. 

Negligence Pertaining to Articles Immi- 
nently Dangerous.— The law ithposes upon 
every one the duty to the public to avoid acts 
in their nature dangerous to the lives of oth- 
ers; and so, the manufacturers and sellers of 
articles in their nature imminently dangerous 
are required to exercise proper care to render 
such articles reasonably safe for use, not only 
tothe purchaser thereof, for, as to the purchas- 
ser, the duty is owing under the contract, but 
to all other persons who may come in con- 
tact with them, as a duty imposed: by law and 
existing independently of contract. The act 
of negligence being imminently dangerous to 
the lives of others, the law creates the duty to 
the public, and the wrongdoer is therefore 
liable to any member of the public injured 
by defects in such articles resulting from the 
negligence of the maufacturer, even if there 
be no contractual relations between the par- 


10 Curtin v. Somerset, 140 Pa. St. 70, 21 Atl. Rep. 244. 





ties. 11 As was said in a recent, well consid- 
ered case, the principle that governs this class 
of actions is, ‘‘that one who deals with an ar- 
ticle imminently dangerous owes a public duty 
to all to whom it may come, and whose lives 
may be endangered thereby, to exercise cau- 
tion adequate to the peril involved.’’ }? 

The New York case of Thomas v. Win- 
chester!* is a leading one on this subject. 
That was an action brought to recover dam- 
ages from the defendant for negligently put- 
ting up, labeling and selling as the extract of 
dandelion, a simple and harmless medicine, a 
jar of the extract of belladonna, a deadly 
poison, by means of which the plaintiff to 
whom, being sick, a dose of the dandelion 
was prescribed by her physician, a portion of 
the contents of the jar was administered as 
the extract of dandelion, the poison resulting 
in great injury to the plaintiff. 

The defendant, Winchester, had purchased 
theextract sold from another, which had been 
prepared and labeled by the agent of Win- 
chester. Winchester had sold the extract to 
one Aspinwall, a druggist, who in turn sold 
it to one Foord, of whom the plaintiff’s hus- 
band purchased the poisonous extract. In 
holding that the plaintiff could recover not- 
withstanding there was no privity or connec- 
tion between the defendant and the plaintiff, 
the court by Ruggles, C. J., said: ‘‘In the 
present case the sale of the poisonous article 
was made to a dealer in drugs, and not toa 


ll parry v. Smith,4 C. P. Div. 325; Landridge v 
Levy, 4 Mees. & W. 324; Bank v. Ward, 100 U.S. 204 
25 L. Ed. 621; Peters v. Johnson, 50 W. Va. 644, 415 
E. Rep. 190, 57 L. R. A. 428; Standard Oil Co. v. Mur- 
ray, 119 Fed. Rep. 572; Davidson vy. Nichols, 11 Allen, 


-514; McDonald v. Snelling, 14 Allen, 290; Davies v. Pel- 


ham Hod Elevating Co., 20 N. Y. Supp. 523; Bright 
vy. Barnett & Record Co., 88 Wis. 299, 60 N. W. Rep. 
418, 20 L. R. A. 524; Hartlove v. Fox, 79 Md. 514, 24 
L. R. A. 679; Thomasv. Winchester, 6 N. Y. 397, 57 
Am. Dee. 455; Norton vy. Sewall, 106 Mass. 143, 8 Am. 
Rep. 298; Davis v. Guarnieri, 45 Ohio St. 470, 15 N. E. 
Rep. 350; Blood Balm Co. v. Cooper, 83 Ga. 457, 10 S. 
E. Rep. 118,5 L. R. A. 612, 29 Cent. L. J. 463; Coughtry 
v. Globe Woolen Co., 56 N. Y. 124, 15 Am. Rep. 387; 
Davlin v. Smith, 89 N. Y. 470,42 Am. Rep. 315; Elkins 
v. McKean, 79 Pa. St. 493; Wellington v. Downer 
Kerosene Co., 104 Mass. 64; Crafty. Parker, etc., 
Co., 96 Mich. 245, 55 N. W. Rep. 812, 21 L. R.A. 139; 
Bishopp v. Weber, 139 Mass. 411, 1 N. E. Rep. 154, 52 
Am, Rep. 715; Huset v. J. I. Case Threshing Machine 
Co. (C. C. App. 8th C.), 61 L. R. A. 303. 

12 McCaffrey v. Massburg & Granville Mfg. Co., 23 R. 
I. 381, 50 Atl. Rep. 651,55 L. R. A. 822. 

13 Thomas v. Winchestor,6 N. Y. 397, 57 Am. Dee. 
455. 
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consumer. ‘The injury, therefore, was not 
likely to fall on him or on his vendee, who 
was also a dealer; but much more likely to 
be visited on a remote purchaser as actually 
happened. The defendant's negligence put 
human life in imminent danger. Can it be 
said that there was no duty on the part of 
the defendant to avoid the creation of that 
danger by the exercise of greater caution? 
Or that the exercise of that caution was a 
duty only to his immediate vendee whose 
life was not endangered?’ The defendant’s 
duty,’’ continued the court, ‘‘arose out of the 
nature of his business and the danger to 
others incident to its mismanagement. Noth- 
ing but mischief like that which actually 
happened, could have been expected from 
sending the poison falsely labeled into 
the market; and the defendant is justly re- 
sponsible for the probable consequences of 
the act. The duty of exercising caution in 
this respect did not arise out of the defend- 
ant’s contract of sale to Aspinwall. The 
wrong done by the defendant was in putting 
the poison, mislabeled, into the hands of As- 
pinwall as an article of merchandise to be 
sold and afterwards used as the extract of 
dandelion by some person then unknown.”’ 
In the recent case of Huset v. J. I. Case 
Threshing Machine Co.,!4 which leaves but 
little to be said on the subject, and which 


‘contains an admirable collection and review 


of the authorities, the plaintiff was an em- 
ployee of an owner of a threshing machine 
manufactured by the defendant. The owner 
of the machine, bought it of another who 
purchased it directly from the defendant. 
The injuries, to recever for which the plaint- 
iff sued, were sustained by him by falling 
through an insecure piece of sheet iron into 
a revolving cylinder. The machine as thus 
constructed was imminently and necessarily 
dangerous. ‘The Circuit Court sustained a 
demurrer to the complaint containing these al- 
legations. The Court of Appeals, in holding 
that the demurrer was erroneously sustained, 
Sanborn, Cir. J.. speaking for the court, 
said: ‘*Actions for negligence are for breaches 
of duty. Actions on contracts are for 
breaches of agreements. Hence the limits 
of liability for negligence are not the limits 


14 Huset v. J. I. Case Threshing Machine Co., 129 
Fed. Rep. 865, 57 C. C. A. 287, 61 L. R. A. 308. 





of liability for breaches of contracts, and ac- 
tions for negligence often acerue where actions 
upon contracts do not arise, and vice versa. 
It is a rational and fair deduction from the 
rules to which brief reference has been made, 
that one who makes or sells a machine, a 
building, a tool or an article of merchandise, 
designated and fitted for a specific use, is li- 
able to the person who, in the natural course 
of events, uses it for the purposes for which 
it was made or sold, for an injury which is 
the natural and probable consequence of the 
negligence of the manufacturer or vendor in 
its construction or sale.’’ 

Thus, this rule has been held to apply to 
an action against a builder of «a scaffold for 
his negligence in its construction, whereby a 
servant of the one for whom it was built was 
injured by'its falling ;'° toan action against a 
refiner of oil below the legal fire test, put upon 
the market for sale for,illuminating purposes, 
by a purchaser from oue to whom it was sold 
by the refiner, to recover for injuries which 
he sustained by an explosion thereof ;!* and 
probably would apply to a caterer who dis- 
penses unwholesome food toone not in con- 
tractual relations with him.!4 

So, for the violation of a duty imposed by 
statute with reference to dangerous articles, 
there may bea recovery by any one injured 
because of a breach thereof, without fault on 
his part. 15 

The Doctrine of Implied Invitation.—In 
many cases the courts have applied the doctrine 
of implied invitation to fasten upon the manu- 
facturer a liability for injuries to third persons 
resulting from defects in negligently manu- 
factured articles.'” In the case of Bright v. 
Barnett Record Co., a scaffold case,—an 
action against a contractor by a servant of one 
for whom the contractor built a seaffold 
in such a negligent manner as to cause ‘it 


1 Devlin v. Smith, 89 N. Y.470; Coughtry v. Globe 
Woolen Co., 56 N. Y. 124, 15 Am. Rep. 387; Bright v 
Barnett & Record Co., 88 Wis. 299, 60 N. W. Rep. 418. 

4Elkins v. MeKean, 79 Pa. St. 498; Wellington v. 
Oil Co., 104 Mass. 64. 

7 Bishopp v. Weber, 139 Mass. 411, 1 N. E. Rep. 154, 
52 Am. Rep. 154. 

18 Tyes v. Welden, 114 Ia. 576, 87 N. W. Rep, 408, 54 
L. R. A. 854. 

19 Heaven vy. Pender, L. R. 11 Q. B. Div. 508; Pick 
ard v. Smith, 10 C. B. (N.S.) 470; Mulchey v. Society, 
123 Mass. 487; Gilbert v. Nagle, 118 Mass. 278; Bight 
v. Barnett & Record Co., 88 Wis. 299, 60 N. W. Rep. 
418, 26 L. R. A. 524; Coughtry v. Globe Woolen Co., 56 
N. Y.124, 15 Am. Rep. 387. 
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to fall and injure the servant, the court, 
in holding that the defendant could be 


held liable on the ground of an implied 
invitation, said: ‘The first position taken by 
the learned counsel of the appellant in their 
brief is that the appellant owed the deceased 
no legal duty arising from contract or other- 
wise. This is no doubt the general rule. 
‘The liability of the builder or manufacturer 
for such a defect is in general only to the 
person with whom he! contracted.’ But this 
case belongs with a class of cases that can be 
sustained outside of this general principle, 
and may rest on two well-established principles 
of law. The defendant, in furnishing this 
staging for the use of the employees of the 
fire extinguishing company, on which they 
might stand or walk in doing their work, had, 
in effect, invited and induced the deceased to 
walk on it while doing his work, and was lia- 
ble to him if he suffered an injury from its 
defective condition, caused by the negligence 
of its construction. The case may rest on 
this simple implied invitation.’’ 

Fraud and Bad Faith.—In some cases the 
liability of the manufacturer or seller is put 
upon the ground of fraud and deceit con- 
sisting in selling an article known to be danger- 
ous, the defect in which is concealed. Con- 
spicuous in this group of cases is the case of 
Schubert v. J. R. Clark Company.” The 
facts in that case, as stated by the court, are 
substantially as follows: The plaintiff, a house 
painter, was inthe service of one Phelps. He 
was engaged in the work of painting the in- 
terior of a certain building. His employer, 
Phelps, as a purchaser, ordered from a retail 
merchant a new 10 foot stepladder, directing 
it to be delivered to the plaintiff at the place 
where he was at work. The merchant, not 
having such a ladder in his stock of goods, 
ordered the defendant corporation to deliver 
such a step-ladder to the plaintiff for his use. 
The defendant delivered a ladder to the plaint- 
iff pursuant to that order. This we construe 
to have been a purchase by the merchant from 
the defendant. The defendant was a manu- 
facture: of such goods and the ladder so 
delivered had therefore been manufactured by 
it, ‘‘to be sold for the purpose of being used.’’ 
It was made of poor, cross-grained and decay- 


20 Schubert v. J. R. Clark Co., 49 Minn. 331, 51 N. W. 
Rep. 113, 32 Am. St. Rep. 559, 15 L. R. A. 818. 





ed lumber, and ‘‘was so insufficient in strength 
as to be dangerous to the life and limb of this 
plaintiff and whoever might use the same.’’ 
It was alleged that the defendant knew or 
ought to have known of such defects and insuf- 
ficiency. Neither the plaintiff nor his employ- 
er nor the merchant from whom the latter 
ordered the ladder knew of such defects and 
it was so varnished, oiled and painted that 
they could not disecver them. The plaintiff, 
supposing the ladder to have been made of 
good material, and of sufficient strength, 
proceeded to use it in the performance of his 


‘work and while standing on it, seven feet 


above the floor, it broke, without his fault, 
causing him to fall and he was thereby injur- 
ed. The court, by Dickinson, J., said: ‘‘If 
the defendant knowingly delivered such an 
article for the plaintiff’s use, it was its duty 
to warn him of the danger by disclosing the 
hidden defects ; and neglect of that duty would 
constitute actionable negligence. Every one 
may be supposed to understand that such 
articles are manufactured, sold or disposed of 
with a view to their being used. They are 
valuable and salable only because of their 
supposed fitness for use. One who procures 
such an article, either from a manufacturer or 
from a retail dealer, would ordinarily assume, 
without inquiry, and without any express 
warranty, that it was what it appears to be,— 
a thing intended for actual use; and that it 
has not been so negligently manufactured that 
by reason of concealed defects its use would 
be attended with danger of serious injury. 
And this must be supposed to be understood 
by the person who disposes of it ; and if, know- 
ing the existeace of such defects, he neglects 
to disclose them, so that the other party may 
be warned of his danger, such neglect amounts 
to bad faith. Under such circumstances 
silence would partake of the nature of an as- 
surance that the thing had not any such 
known but concealed defects.’’ 

Lewis v. Terry 7} was an action brought 
by the guest of the purchaser of a folding bed, 
against the seller thereof, for injuries result- 
ing from the negligent construction of the bed. 
The defects in the bed rendering it dangerous 
for use, and being known by the seller at the 
time of the sale, but undisclosed to the pur- 
chaser, it was held that there might be a re- 

21 Lewis v. Terry, 111 Cal. 39, 43 Pac. Rep. 398, 52 
Am, St. Rep. 146, 31 L. R. A. 220, 42 Cent. L. J. 264. 
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covery, the case apparently resting on tho 
fraud of the seller. 

Upon this ground, also, the plaintiff was 
held entitled to recover against a dealer selling 
a gun to the plaintiff’s father, which, from 
defects therein, Known to the,dealer but un- 
disclosed, exploded, resulting in injury to the 
plaintiff. ? ? 

Numerous other cases, English and Amer- 
ican, have been put upon this ground,—of the 
fraud of the seller, which are cited in the 
note. ? 4 ; 

If has been said that in this class of cases 
it is not necessary that the article in which 
the defect exists shall be ‘‘imminently dan- 
gerous,’’ to fasten a liability upon the 
manufacturer.?4 It is necessary, however, 
it need hardly be said, that the manufacturer 
should have knowledge of the defect rendering 
dangerous the article sold, before the rule 
laid down can have any application.?°® 

Conclusion.—We have studied the cases on 
this branch of the law with a view to deducing 
certain general rules on the subject and as- 
certaining the principle underlying the var- 
ious decisions. We, however, are not so 
sanguine as to believe that perfect order has 
been wrought from such a chaotic mass of 
cases. The West Virginia court was not far 
from the truth when, to the question, ‘‘What 
is the test or criterion always applicable’’ ? it 
answered, ‘‘Hardly any. Each case involv- 
ing this nice principle must be largely its own 
arbiter.’’ 

Glenda Burke Slaymaker. 

Anderson, Indiana. 


22 Landridge v. Leby, 2 Mees. & W.519, 4 Mees. & W. 
37. : 


23 George v. Skivington, L. R.5 Ex. 1; Longmeid v. 
Holliday, 6 Exch. 761; See also Heizer v. Kingsland, 
etc., Co., 110 Mo. 605, 19S. W. Rep. 630, 15 L. R. A. 821; 
Elkins vy. McKean, 79 Pa. St. 493; Bank v. Ward, 100 
U.S. 195,26 L. Ed. 112; Bradgon v. Perkins-Campbell 
Co., 87 Fed. Rep. 109, 58U. S. App. 91, 30 C. C. A. 567. 

24 Bragdon y. Perkins-Campbell Co., 87 Fed. Rep, 
109, 30 C. C. A. 567. 

2% Heizer v. Kingsland & Douglas Mfg. Co., 110 Mo. 
605, 19 S. W. Rep. 630, 33 Am. St. Rep. 482, 15 L. R. A, 
821. 











FRAUDULENT CONVEYANCES — CHANGE OF 
POSSESSION. Y 





RAPPLE v. HUGHES. 





Supreme Court of Idaho, July 9, 1904. 


A sale of personal property is attacked as fraudu- 
lent, under the provisions of section 3021, Rey. St. 
Idaho, 1887, on the ground that it was not accom- 
panied by an immediate delivery, and followed by an 
actual and continued change of possession, of the 
property transferred. Evidence examined, and held 
that it is sufficient to support the findings and judg- 
ment of the court below. 

The determination as to what constitutes immedi- 
ate change and delivery. and actual possession is 
purely a question of fact, to be determined by the 
jury, or the court in case ajury is waived, from all 
the evidence in each particular case. 

STOCKSLAGER, J.: This actionwas commenced 
in the probate court of Lemhi county by the 
plaintiff against the defendant, as the sheriff 
of said county, in claim and delivery, alleging 
that the sheriff wrongfully levied upon and took 
possession of one certain cream separator, the 
property of plaintiff; that before the commenee- 
ment of this action he demanded possession of 
said property, which was refused by defendant; 
that the property is worth the sum of $125; and 
that he has been damaged by its wrongful deten- 
tion in the sum of $50. Defendant denies the owner- 
ship or possession of said property of plaint- 
iffat any time, denies that the property was 
worth at the time defendant took possession 
thereof any sum greater than $75, or that plaint- 
iff was damaged in the sum of $50, or any other 
sum, for the possession of said property by de- 
fendant. Further answering, defendant alleges 
that in December, 1902, one Haman commenced 
an actionsin the probate court against one Frank 
Roche to recover the sum of $64.17, for goods, 
chattels, etc., sold jby Haman to Roche, and on 
the 6th day of December, 1902, a summons 
was issued and served upon said Roche by de- 
fendant sheriff, and also a copy of the complaint; 
that on the 11th day of December a trial of said 
eause was had in said court, and judgment ren- 
dered in favor of plaintiff for the sum of,$63.37 
and costs; that on the 13th of December, 1902, 
execution was issued by virtue of said judgment, 


commanding defendant, as sheriff of said Lemhi © 


county, to make the sum aforesaid out of the 
personal property of defendant, Roche, in that 
action: that on the 15th day of December, 1902, 
defendant, as sheriff, by Charles H. Simpson, 
deputy sheriff, duly levied upon the cream sepa- 
rator, goods, and chattels mentioned on the com- 
plaint, and all the right, title, and interest of 
the said Frank Roche; that the same was in the 
possession of said Frank Roche, at Salmon City 
and was the property of the said Frank Roche, 
by taking said cream separator into the posses- 
sion of the defendant, and the defendant, by vir- 
tue of being said sheriff, now holds said proper- 
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ty under and by virtue of such levy for the pur- 
pose of making the amount of said judgment, 
and avers that he has a special property therein, 
and denies that he wrongfully withholds and 
detains said personal property from the posses- 
sion of plaintiff, and denies that said plaintiff has, 
by reason of such possession of the defendant, been 
damaged in the sum of $50, or any other sum, or at 
all. Alleges that Frank Roche has not paid the 
amount due and owing on said judgment. A jury 
was waived, and trial by the court was had. 
Judgment for plaintiff, from which defendant 
appeals. 

Appellant insists that there was no change in 
the possession of the property in controversy, 
such as the law contemplates, or any change 
whatever. ‘lhe undisputed facts, as disclosed by 
the evidence, are that plaintiff was working for 
Frank Roche on what was known as the **Me- 
Donald Ranch,” about 2 1-2 miles from Salmon 
City. In his settlement with Roche, he accepted 
a note for $90, and thereafter, on December Ist, he 
surrendered the $90 note, and took the cream 
separator in payment thereof, agreeing to pay a 
note due ‘ton the company” of $34—evidently 
meaning a note ‘to the company.” And he says 
at that time he got a bill of sale of the machine, 
which waz in evidence. to wit: ‘Salmon, Idaho, 
Dee. Ist, 1902. I have this Ist day of December, 
1902, sold to William Rapple, subject to last note 
due of $33.33 to the DeLaval Separator, payable 
at Langsdorf & Company Bank, Salmon, on De- 
cember 20, for ninety dollars ($90.00) due him 
for labor done this summer on the McDonald 
ranch. [Signed] Frank Roche.** The witness 
says the above paper was given him at the time 
the separator was transferred to him, and is the 
only evidence of title he has; that he went and 
got the separator the same day, and delivered 
up the note for $90.00 to Roche. It was on the 
15th day of December, 1902, that the deputy 
sheriff levied upon and, took possession of the 
separator. On cross-examination the plaintiff 
testified that he worked on the McDonald ranch 
for Frank Roche and Phil Roche as a hired man. 
The two of them gave him a note due the next 
spring—May, 1903. They had the separator in 
the kitchen on the McDonald ranch. Garfield 
Roehe went with plaintiff to get the separator. 
He isa brother of Frank Roche. ‘They took it 
directly to the house of Frank Roche, in Salmon, 
and unloaded it in the kitehenof his house 
there, and in the room where plaintiff slept. 
Plaintiff was boarding with Frank Roche at the 
time, and it was the only home he had. Had his 
trunk there in the room. Plaintiff borrowed 
Frank Roche's team to go after the separator. 
These facts are gleaned from the evidence of the 
plaintiff, and none of them seem to be disputed 
by the appellant. Hence the question, and appar- 
ently the only question is whether there was a 
change in the possession of this property. Appel- 
lant very earnestly insists that owing to the fact 
that respondent had beenworking on the McDon- 





ald ranch for Roche during the summer, he only 
took the cream separator from one of the places of 
possession of Frank Roche to ano ther of his pos- 
sessions; that heused Frank Roche’s team to re- 
move it, and the brother helped him—all indicat- 
ing to the outside world that he was still in the 
employ of Frank Roche, and changed the loca- 
tion of the separator at the instance of, fand for 
the benefit of Frank Roche. 

Our attention is ealled to section 3021. Rey. St. 
1887. It says: *‘Every transfer of personal prop- 
erty other than a thing in action, and every lien 
thereon, other than a mortgage, when allowed 
by law, is conclusively presumed, if made bya 
person having at the time the possession or con- 
trol of the property. and not accompanied by an 
immediate delivery and followed by an actual 
and continued change of possession of the things 
transferred, tu be fraudulent. and therefore void, 
against those who are his creditors while he re- 
mains in possession, and the successors in inter- 
est of such creditors, and against any persons on 
whom his estate devolves in trust for the benefit 
of others than himself. and against purchasers 
or incumbrancers in good faith subsequent to the 
transfer."’ Counsel for appellant insists that 
this section of the statute, under the construc- 
tion given it in Harkness Vv. Smith, 3 Idaho, 211,28 
Pac. Rep. 423, precludes the plaintiff from a 
recovery in this action. Mr. Justice Huston, 
speaking for the couft in that action, said: 
‘Plaintiff brought action of claim and delivery 
for the recovery of possession of a stock of wer- 
chandise alleged to have been wrongfully taken 
and unlawfully detained by defendant, * * ** 

He then proceeds to state the following facts: 
On the 2Ist day of November, 1890, one P. Gal- 
lagher was, and for some months prior thereto had 
been, engaged in a general merchandise business 
in the town of Pocatello, Bingham county, Ida- 
ho. It appears by his own testimony that at the 
time he entered into the business he had -about 
$3,000 invested therein: that shortly after, for 
the purpose of erecting a store building, he bor- 
rowed $2,000. The plaintiff is a ranch and stock 
man and capitalist residing at McCammon, about 
25 miles from Pocatello. On November 21. 1900. 
Gallagher goes to McCammon, to the residence 
of plaintiff, and there makes a sale of his stock 
of merchandise to the plaintiff, who at that time 
held a mortgage of $4,000 on said stock of mer- 
ehandise. The price alleged to have been paid 
by plaintiff was $7,240. This included the stock 
and building. After deducting the amount of 
the chattel mortgage, plaintiff says he paid the 
balance, $3,240. to Gallagher, in his cheeks, 
which were paid. On the morning following the 
sale, plaintiff and Gallagher went to Pocatello. 
The clerical force in the store at that time con- 
sisted of aman by the name of Smith and the son 
and daughterof Gallagher. Harkness (plaintiff) 
said to Smith when he first went into the store on 
the day after the alleged sale by Gallagher to 
him, **Will you work for me for the same salary 
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Gallagher has been paying you? and Smith said he 
would. No invoice was taken. No change 
was made in the personne] of the establishment. 
No sign was changed. Gallagher continued in 
charge of the busines as theretofore. ‘The cleri- 
cal force was the same, two of the employees 
being members of Gallagher's family. Gallagh- 
er continued to buy and order goods as before the 
alleged sale, except that the letter heads were in 
the name of H. O. Harkness, and Gallagher 
signed all letters, checks, etc., ‘*P. Gallagher, 
Mgr.,”’ and this continued to be the condition of 
affairs up to the time of the levy of the attach- 
ment by defendant on February 25, 1891. We do 
not think the facts in this case applicable to the 
one at bar. Inthe Harkness case the pretended 
transfer was made at McCammon, whilst the 
goods were at Pocatello, and no pretense of a de- 
livery until the next day. When the pretended 
transfer was made the next day there was no ap- 
preciable change in any of the merchandise, the 
cleyical force, the control or management of the 
business, or anything that would or could give: 
the least intimation that there had been a change 
in the ownership of the business. Hallett v. Par- 
rish, 5 Idaho, 496, 51 Pac. Rep. 109, cited by ap- 
pellant, involved the attempted or pretended sale 
of wheat in Nez Peree county. Mr. Justice Hus- 
ton writes this opinion, also. and states the facts 
as follows: ‘On the 3dday of September, 1895, 
plaintiffs, being partners under the firm name 
of Hallett & Morrison, purchased of one C. J. 
Landon, 7.000 bushels of O. K. No. 1 marketable 
wheat, to be delivered at top of tramway on or 
hefore sixty days; loss or damage by fire to be 
carried by the party of the firstpart. This sale 
was evidenced by an instrument in writing 
signed by C. J. Landon, attested with a seal. wit- 
nessed by Fred W. Hallett. one of the plaintiffs 
and acknowledged before him as notary. On 
the 23d day of September, 1895, the defendant, 
as constable. levied an execution (issued by just- 
ice of the peace of said county upon a judgment 
against C. J. Landon) upon and seized 800 saeks 
of wheat upon the premises and in the posses- 
sion of said C. J. Landon.*’ After this statement 
of facts. the court, in summing up its conclu- 
sions, say: ‘*There was no delivery. nor any 
attempt of delivery, at that time, nor for quite a 
period thereafter. * * * The evidence show- 
ing conclusively that there had been no delivery 
at the time of the sale by Landon to the plaint- 
iffs of the wheat sued for in this action, nor any 
actual or continued change of possession thereof.’: 
The undisputed facts in the case at bar do not 
bring it within 'the rule laid down in Hallett v. 
Parrish. It cannot be said there was no attempt 
at change in possession of the property in con- 
troversy, in the face of the positive declaration 
of the plaintfff that he immediately took pos- 
session, and so remained in possession of the 
property until it was taken from him by the 
sheriff by virtue of the execution. 





Counsel] for appellant cal! our especial attention 
to Bassinger v. Spangler, 10 Pac.Rep. 810—a 
Coloradv case: The writer of this opinion, Mr, 
Chief Justice Beck, collected and discussed the 
decisions of a number of states containin gstat- 
utes similar to our section 3021, and says: ‘The 
argument that a reasonable interpretation must 
be placed upon the statute, and that impossibili- 
ties should not be required, is recognized by us 
assound. Atthe same time,a purchaser can- 
not be permitted in any case to fold his arms 
after making his purchase, take no steps to com - 
plete the sale, and have his case excepted from 
the rule by reason of his good faith, and the in- 
convenience attending a substantial compliance 
with the statute. It is true, as suggested by 
counsel for the plaintiff in error that the statute 
does not require impossibilities. A purchaser 
of 2,000 sacks of grain cannot reasonably remove 
them all immediately. The purchaser of a kiln 
of ,hot bricks cannot remove the bricks while 
hot. But other acts can be substituted which 
will apprise the community of the change of 
ownership, and satisfy the demands of the law.” 
The writer cites Lay v. Neville, 25 Cal. 545. and 
quotes this language: *“** * * The acts that 
will constitute a delivery will vary with the dif- 
ferent classes of ‘cases, and will depend very 
much upon the character and quantity of the 
property sold, as well as the circumstances of 
each particular case.”’ ‘This seems to us to be the 
correct rule, and is founded in equity and reason. 
It was followed in a recent casein this court. 
Simons v. Daly, 72 Pac. Rep. 507. Mr. Justice 
Ailsbie. speaking for the court, said: ‘While 
the evidence as to the immediate delivery and 
continued possession of the property claimed is 
by no means satisfactory. we are not prepared 
to say that itis sufficient to support the verdict 
and judgment. Every presumption is in favor 
of the judgment of a court of record, and error 
will not be presumed. Sueh judgment should 
not be disturbed until the appellate coust is fully 
satisfied that error has been committed. There 
was some evidence in this case tending to show 
that the transfer was accompanied by immediate 
delivery and followed by actual possession. The 
jury evidently believed this evidence, and re- 
turned their verdict accordingly. We cannot 
disturb the judgment founded thereon, upon the 
grounds of insufficiency of the evidence.*’ Again 
speaking of thequestion of immediate delivery 
and followed by an actual and continued change 
of possession, as required by section 302], Rev. 
St. 1887. the opinion says: -**While this statute 
seems to be very plain, and at first thought it 
might occur to one that™no difficulty or uncer- 
tainty could arise as to its application, still, when 
we come to applying it to the numberless facts, 
circumstances, surrounding conditions, and va- 
rious relations which the parties may sustain 
towards each other, the problem accompanying 
any particular transaction assumes a much mor 
serious aspect, and we begin to question our- 
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selves as to what ‘immediate delivery’ and ‘act- 
ual possession’ really mean. Certainly no fixed 
rule can be established as a test for ascertaining 
these results. An examination of the numerous 
decisions of the courts under statutes similar 
to our own will at once demonstrate the futility 
of such an effort. It must be conceded, we 
think, that these are purely questions of fact to 
be determined by the jury from the evidence in 
each particular case,*” A number of authorities 
are cited in support of this conclusion. Again 
itissaid: ‘*The evidence brought before us in 
this case is a most forcible reminder of the dif- 
ficult duty which devolves upon a jury and trial 
court in passing upon evidence so close, unsat- 
isfactory, and conflicting, and amply illustrates 
the virtue in the oft-repeated statement that the 
jury and trial court meet the witnesses face to 
face, and hear them testify, and observe their 
demeanor, and are therefore in a better posi- 
tion than the appellate court to judge of the 
weight to be given to each and every statement 
made.’’ Applying the rules laid down in this 
case to the case at bar, and what are the condi- 
tions? We find that the plaintiff testifies that 
he worked onthe McDonald ranch for Frank 
Roche and his brother; that he settled with them, 
and on settlement there was $90 due him, for 
which he accepted a note due the next spring— 
he tbinks, in May; that after such settlement, 
and after the note was given. he bought the 
property in dispute, and surrendered the note in 
part payment, and assumed the payment of an 
out-standing note of $33.33 due on the separator; 
that immediately after the purchase he took pos- 
session of the property, and removed it from its 
place of use on the McDonald ranch to the only 
home he had, which was at the residence of 
Frank Roche, in Salmon. He occupied the 
kitchen in Frank Roche’s house, and there had 
his trunk and this cream separator. So far as 
the record shows, all his worldly possessions 
were in that room. We donot think the law re- 
qvired him to rent a room elsewhere to store his 
property, in order to give notice to the creditors 
of Frank Roche that he had bought this prop- 
erty. For aught we know, this might have 
forced him to abandon his property, as the rent of 
astorage room until such time as he could use it 
or dispose of it might have been in excess of his 
ability to pay, with any hope of realizing on his 
purchase. He had removed it, from its former 
place of use to Salmon, and stored it in his room, 
and we think this was sufficient compliance 
with the law. 

A trial by jury having been expressly waived 
by both parties in open court, the case was tried 
by the court, which court found that the delivery 
and possession were sufficient to entitle the plaint- 
iff to recover, and we do not think his findings and 
judgment based upon the evidence should be 
disturbed. 

The judgment of the lower court is affirmed. 
Costs are awarded to respondent. 








NoTE.—Nature of the Change of Possession, Neces- 
sary to Prevent a Sale of Chattels being Fraudulent 
as to Creditors.—To prevent a sale from being fraud- 
ulent as to creditors, the change of possession re- 
quired by the statute must be an actual and substan- 
tial change of possession. Cramton vy. Tarbell, Fed. 
Cas. No. 3349; Engles vy. Marshall, 19 Cal. 320; McCraw 
v. Welch, 2 Colo. 284; Potter v. Payne, 21 Conn. 361; 
Allen y. Carr, 85 Ill. 388; Nutter y. Harris, 9 Ind. 88; 
Smith vy. Flynn, 66 Mo. App. 373; Gray vy. Sullivan, 10 
Nev. 416; Clark v. Morse, 10 N. H. 236; Rothchild y. 
Rowe, 44 Vt. dso; Manufacturers’ Bank y. Rugee, 59 
Wis. 221, 18 N. W. Rep. 251. This is the general rule. 
We shall attempt to illustrate the application of the 
rule by a reference to the decided cases. 

It must first be observed that the decision in the 
principal case is correct, the rule of law being that 
actual removal of property is not necessary to effect a 
change of possession, where the property is separate 
from other property of the vendor, who releases 
possession, and itis assumed by the vender. Cart- 
wright v. Phoenix, 7 Cal. 281; Hart v. Wing, 44 Ill. 
141; State v. Donnelly, 9 Mo. App. 519. The rule 
might be otherwise stated as follows: The change 
necessary, is only such a devesting of the possession 
of the vendor as any man, knowing such facts as could 
be ascertained upon reasonable inquiry, would be 
bound to understand was the result of a change 
of ownership. Stephenson vy. Clark, 20 Vt. 624. 
Thus where slaves are publicly sold under a deed of 
trust, it cannot be inferred that the sale was fraud- 
ulent, because they remained upon the plantation, 
where they were previously employed, for several 
years afterward; the vendee occupying the plantation 
under a contract to pay rent. Andrews vy. Jones, 10 
Ala. 400. See also Ford vy. Chambers, 28 Cal. 13. 
Where vendor separates chattels sold, puts them in a 
shed or warehouse on his own premises, locks the 
door and gives the key to purchaser, that constitutes a 
sufticient change of possession. Morrison v. Oium, 3 
N. Dak. 76, 54 N. W. Rep. 288. 

The transfer of possession, however, must be clear 
and unequivocal. Murch v. Swensen, 40 Minn. 421, 
42 N. W. Rep. 290. Thus, where live stock ona farm is 
sold, a mere transfer thereof, from one pasture of the 
farm to another, is not sufficient change of possession. 
Meyer Bros. Drug Co. v. White, 66 Mo. App. 24; 
Harris v. Pence, 93 Iowa, 481, 61 N. W. Rep..927. So 
also, occasional acts of ownership by the purchaser of 
personal property, or a temporary possession of it, 
are not sufticient to constitute a delivery as against 
creditors of the seller. Kex v. Jones, 6 Pa. Uo. Ct. R. 
401. Where a tenant left the demised premises in 
debt to his landlord, but before leaving sold his horse 
to a third person, the factthat the tenant was per- 
mitted to make use of the horses for the purpose of 
removing the tenant’s property made them subject to 
attachment for the tenant’s obligations. Regli v. Me- 
Clure, 47 Cal. 612. So also, where thie owner of a 
ranch sold coal and wood to one who subsequently 
took possession of a cabin on the ranch, but who ex- 
ercised no act of dominion over the col and wood, a 
creditor of the vendor may attach them. Comaita y. 
Kyle, 19 Nev. 38, 5 Pac. Rep. 666. So also, where the 
vendor points out the chattels to the vendee, but the 
latter, in no manner, signifies his ownership over them 
the sale is fraudulent. Cobb v. Haskell, 14 Me. (2 
Shep.) 303, 31 Am. Dee. 56. So also, an instruction was 
approved by the Iowa Supreme Court, that there is 
no change of possession, such as the law recognizes 
if the property remains, after such alleged sale, in 
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a building exclusively occupied and controlled by 
the vendors. 

It must be remembered, as an exception to the 
general rule, that where there is a sale of property, 
the want of possession in the vendee will not be pre- 
sumptive of fraud, if possession is not within the 
power of tHe vendee, because ofthe character or cir- 
cumstances of the property. Conard v. Insurance 
Company, 26 U. S. (1 Pet.) 386. Thus, a bona fide 
sale of cattle roaming over uninclosed plains with 
those of other owners than the vendor, is not invalid, 
against creditors of the vendor, for want of delivery, 
until the purchaser has had a reasonable time to se- 
parate and brand them. Walden v. Murdock, 23 Cal. 
540, 88 Am. Dee. 185. See also, so construing this ex- 
ception: Hull v. Hull, 48 Conn. 250, 40 Am. Rep. 
165; Burnell v. Robertson, 10 Ill. (5 Gilman) 282; 
Street v. Tuggle, 13 Ky. Law Rep. 539; State y. 
Schnake, 21 Mo. App. 349; Stimson v. Wrigley, 86 N. 
Y. 332; Buckley v. Duff, 114 Pa. St. 596, 8 Atl. Rep. 188. 








JETSAM AND FLOTSAM. 
NO JURY TRIALS IN THE PHILIPPINES. 

. We confess to a good deal of surprise in reading the 
recent decision in the Supreme Court of the United 
States to the effect that in the absence of congres- 
sional enactment therefor American citizens in the 
Philippines have no right to trial by jury in criminal 
eases. This is contrary to the English doctrine of the 
transference of the “‘birthrights of the subject”? where 
new possessions, lacking effective legal institutions, 
are acquired by conquest; and, with submission, we 
think it incompatible with the theory of the great 
expounders of the American constitution touching 
the rights of citizenship. It is certainly at variance 
with ali Anglo-Saxon traditions. 

It appears that the editors of acertain newspaper in 
Manilla were prosecuted for criminal libel and con- 
victed. The local court having denied their demand 
for a trial by jury, an appeal was taken on that ground 
to the Supreme Court of the United States, and the 
latter tribunal held that as this right had not been ex- 
pressly granted to the inhabitants of the Philippines 
by congressional legislation the court of first instance 
had ruled correctly on the demand, The majority of 
the court consisted of Fuller, C.J., and Brewer, Peck- 
ham and Holmes, JJ. Mr. Justice Harlan, however, 
dissented. In the course of his very able dissenting 
opinion the latter considers that the judgment of the 
’ supreme court simply amounts to “‘an amendment of 

the constitution by judicial action.”” He further says: 

‘“*As for the commission of the crime of murder, a 

Filipino, subject to the sovereign power of the United 

States, may be hanged by the authority of the United 

States. The suggestion that he may not, of right, ap- 

peal for his protection to the jury provisions of the 

constitution is utterly revolting to my mind and can 
never receive my sanction. The constitution declares 
expressly that ‘the trial of all crimes, except in cases 
of impeachment, shall be by jury.’ It isnow adjudged 
that that provision is not fundamental in respect of 
ten millions of human beings over whom the United 
States may exercise full jurisdiction. Indeed, it is 
adjudged, in effect, that the above clause, in its ap- 
plication to this case, is to be construed as if it read: 
‘Tbe trial of all crimes, except in cases of impeach- 
ment, and except where Filipinos are concerned, shal 
be by jury.’ Such a mode of constitution interpreta- 
tion plays havoe with the old fashioned ideas of the 
fathers.”’ 





Judge Harlan’s views commend themselves to our 
reason. The opinion of the majority of the court in 
this case if pressed to its logical boundaries would 
mean that congress must expressly legislate in behal 
of the Filipinos the whole body of rights and remedies 
comprising the liberty of the subject. Such a con- 
clusion would lead to a juridical impasse until con- 
gress could be persuaded that this conclusion was a 
correct one, and found time to enact a Filipino code 
with all the necessary infinitude of detail. Again, we 
ask, if a man may be indicted for a common law 
offense in the Philippines without congressional au- 
thorization therefor, why in the name of common 
sense should he be denied a fundamental common law 
method of trial upon such indictment?—Canada 
Law Journal. 





LIABILITY OF ATTORNEY AT LAW FOR NEGLIGENCE 
IN PROSECUTING ACTION FOR SLANDER. 

In Shearman & Redfield on Negligence, 5th ed.,secs. 
558 and 559, the general rules covering the obliga- 
tions of attorneys to use due care and liability for 
their negligence are stated in the following language: 
“An attorney who undertakes to conduct legal pro- 
ceedings professes himselfto be reasonably well ac- 
quainted with the law and the rules and practice of 
the courts; and he is bound to exercise in the conduct 
of such proceedings a reasonable degree of prudence, 
diligence and skill. He does not profess to know all the 
law, or tobe incapable of misunderstanding or mis- 
applying it to new and nice questions; for the most 
skillful counsel, and even judges,‘may differ or doubt 
and take time to consider.’ What an attorney does 
profess and undertake, and all that he professes and 
undertakes is, first, that he possesses the knowledge 
and skill common to members of his profession, and, 
second, that he will exercise, in his client’s business, 
an ordinary and reasonable degree of attention, pru- 
dence and skill. It is said not to be enough to ex- 
hibit the same skill and diligence in his client’s affairs 
that he does in his own—a lawyer’s carelessness and 
unskillfulness in his,own legal affairs being proverbial. 
* * * It maybe, and so it has sometimes been held 
that to defeat an attorney’s claim for compensation 
in a professional matter such services must be shown 
to have been utterly worthless; but it does not follow 
that in an action against an attorney for damages re- 
sulting from his want of skill or diligence gross neg- 
ligence, and nothing short of it, must beshown. The 
true rule of liability undoubtedly is that an attorney 
is liable for «a want of such skill, prudence and dili- 
gence as lawyers of ordinary skill and capacity,versed 
in the particular practice at the bar, commonly pos- 
sess and exercise. In absence of express repre 
sentation, he will be presumed to have held himself 
out as possessing such skill and knowledge as attor- 
neys of his own state might reasonably be supposed to 
possess, and no more.”’ 

A recent case in the Court of Civil Appeals of Texas 
is interesting upon the question of an-attorney’s lia- 
bility for negligence in the prosecution of an ac- 
tion on tort Patterson & Wallace v. Fraze 1 
(March, 1904), 79 S. W. Rep. 1077. The plaint- 
iff had been plaintiff in a former action 
for slander which had been in the charge 
of defendants as her attorneys. Their negli- 


gence was gross and indisputable as, through neglect 
to perform certain routine,-technical acts, they had 
been instrumental in causing their client entirely to 
lose her cause of action through limitations. The 
court of civil appeals decided that a judgment in 
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favor of the client must be reversed because it is held 
that no actionable defamation of plaintiff was shown 
and that certain instructions by the trial judge, to the 
effect that language which was to be relied upon in 
the slander action was ‘“‘slanderous in law under the 
undisputed evidence,” was erroneous. The follow- 
ing language from the opinion, however, is significant 
upon the mght and method of recovery, and what 
might have been recovered: 

“In an action for tort the injured party is entitled 
to recover such damages as will compensate him for 
the injury received, so far as it might reasonably have 
been expected to flow frem the circumstances — such 
as, according to common experience and the usual 
course of events, might have been reasonably antici- 
pated. Hewhoisresponsible for anegligent act must 
answer for all injurious results which flow therefrom 
by ordinary, natural sequence, without the interposi- 
tion ef any other negligent act or overpowering force. 
The damage is not too remote, if, according to the 
usual experience of mankind, the result was to be ex- 
pected. If, therefore, plaintiff had a cause of action 
against Moore and wife for slander—which is a ques- 
tion of fact—for which suit was pending, the loss of 
her action would inevitably follow from the negli- 
gence of her counsel causing the dismissal of her suit. 
when barred by limitations, and, after its dismissal, 
in so negligently preparing and presenting a motion 
to reinstate the suit as would not authorize the court 
to grant it. If, then, were it not for such negligence, 
it ean be reasonably shown that she would have re- 
covered judgment and collected anything on it, she 
has lost by such negligence of defendants what she 
would have otherwise collected: and the fact that a 
part of the judgment which might reasonably have 
been expected to be recovered and collected might 
have been for exemplary damages would make no dif- 
ference. It is known that judgments for damages, 
actual and exemplary, are recovered and collected for 
slander, and it will not do to say that attorneys at law 
are not liable to their clients for negligence in manag- 
ing such cases, because of the difficulty a jury may 
have in arriving at the damages oecasioned by such 
negligence, for this would absolve them from all lia- 
bility for negligence in such cases.” 

According to this language the question to be pre- 
sented to the jury in such a case might be a very com- 
plicated one. The court says that whether the plaint- 
iff had a cause of action for slander was one of fact. 
If the plaintiff badintended to rely on words action- 
able per se, the course might be measurably clear. 
But, if not, the process of substantially trying the 
merits of the slander suitin the suit against the at- 
torneys for negligence would be one of considerable 
difficulty. Ofcourse it does not follow that the client 
would be entitled to recover the entire sum that was 
demanded in the complaint, but this case apparently 
determines that the jury would have to be instructed 
that the plaintiff might have recovered exemplary as 
well as compensatory damages, and that that state of 
facts must be taken into consideration in fixing the 
amount of the verdict againstthe attorneys.— New 
York Law Journal. 


BOOK REVIEWS. 





SNYDER’S ANNOTATED INTERSTATE COMMERCE ACI 
AND FEDERAL ANTI-+TRUST LAWS. 

A unique little volume appears from the press un- 

der the above title. The work contains full annota- 

ions of the Sherman Act, the Elkin’s Act, the Ex- 





pedition Act, the act creating the Bureau of Corpo- 
rations, the Telegraph Acts, and tke Railway Safety 
Appliance Law, with all amendments thereto, by 
William L. Snyder of the New York Bar. The work 
contains all federal statutes governing the Rights, 
Duties and Liability of Shippers and Carriers engaged 
in Interstate Commerce, and the text of the Constitu- 
tional Provisions applicable to the subject. It also 
contains full notes of all decisions of the Supreme 
Court of the United States and other federal courts 
under the statutes governing Trusts and Industrial 
Combinations, including the Sugar Trust, the Pipe 
Trust, the Coal Trust, the Railroad Trust, and the 
Beef Trust, embracing, among others, the Trans- 
Missouri Case, the Joint Traffic Case, the Addystone 
Pipe Case, and the Merger Decisions. Printed in one 
volume of 380 pages, and published by Baker, Voorhis 
& Company, New York. 


CYCLOPEDIA OF LAW AND PROCEDURE, VOL, 13. 

The unusual rapidity with which each successive 
volume of this new encyclopedia is making its ap- 
pearance strengthens the conviction that the work is 
receiving encouraging support from the profession. 
This, however, is no more than could be expected 
when its many and superior excellences are taken 
nto consideration, the most prominent of which are 
its exhaustive treatment and capable authorship. 

In Volume 13, which is now before us, the subjects 
range alphabetically from Damages to Descendant. 
While all the articles deserve favorable mention, we 
are permitted, with the space at our command, tocall 
attention to onty five which very especially com- 
mended themselves to us in our cursory examination. 
The subjects of these articles were as follows: **Dam- 
ages” by Robert Grattan and Frank E. Jennings, cov- 
ering 254 pages, and completely exhausting this very 
important subject; **‘Death,” by Joseph Walker Ma- 
grath and Frank W. Jones, comprising in a very in- 
teresting and accessible treatment, nearly one hun- 
dred pages; ‘“‘Dedication,” by William Alexander 
Martin, a most excellent and satisfactory discussion 
of this entire question in seventy pages; **Deeds,” by 
Joseph A. Joyce and Howard C. Joyce, covering 252 
pages, which it is needless to say is handled in the 
same competent manner, in which these two popular 
legal authors have treated other subjects of the 
law well known to the profession; and ‘Deposi- 
tions,”’ by James Beck Clark, handled admirably in 


“247 pages. 


Published by the American Law Book Company, 
New York. 





POMEROY’S CODE REMEDIES, 

The work of John Norton Pomeroy on Code Plead- 
ing, published first in 1876, and running through 
several successive editions, has continued to be the 
unquestionable authority on tke subject of code reme- 
dies. 

We were therefore gratified at the appearance of a 
revised edition of this work by so competent a man as 
Ifon. Thomas A. Bogle, of the University of Michi- 
gan, a man of acknowledged authority on subject of 
code pleading. Mr. Bogle has added matter to the 
amount of three hundred pages, including many new 
topics of a practical nature, and has cited more than 
four thousand of the latest cases, making a total of 
over ten thousand citations. From the original text 
he has eliminated much that was purely speculative 
and theoretical or that is of no present practical 
value, and has rewritten other portions with the pur- 
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pose of presenting the entire subject in a concise and 
systematic form, supported, in the notes, by citations 
of practically all the cases, with liberal quotations 
from those, in all jurisdictions, that may be termed 
eading. 

It is unnecessary for us to say that we commend 
this work to every lawyer practiieng in a state in 
which the code procedure has been adopted. 

Printed in one volume of 1152 pages and published 
by Little, Brown & Co., Boston Mass, 
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The Law of Crimes and Criminal Procedure, Includ- 
ing Forms and Precedents. By Lewis Hochheimer, 
of the Baltimore Bar. Second Edition. Baltimore. 
The Baltimore Book Company, 1904. Sheep, pp. 
566. Price, $5.00. Review will follow. 

Constables’ Guide Containing a Full Exposition of 

their Rights, Privileges, Duties and Liabilities, 

Giving the Statutes, both Civil and Criminal of the 

State of New York, with Annotations, Decisions, 

Explanatory Notes, Forms, and a Digest of their 

Fees. By Melvin T. Bender and Harold J. Hinman, 

of the Albany, N. Y., Bar. Albany, N. Y.: Matthew 

Bender, Law Publisher, 1904. Cloth, pp. 113. Price, 

$1.60. Review will follow. 


HUMOR OF THE LAW. 
Judge Codex—Define law, young man. 
Mr. Blackstone Kent—It’s the last guess of the 
court of appeals, sir! 





‘“*Who is that tired looking clerk in Winkly’s oftice?”’ 
‘“‘The heir to Richly’s millions.” 

“Why is he working for a beggarly salary?” 
‘*Winkly was the attorney forthe Riehly estate.” 


Among the reminiscences of the late Senator Vest is 
one by Hunter Ben Jenkins, concerning the trial of a 
murder case at Lexington, Mo., whieh occurred be- 
fore the war. A man named Smith, living at Inde- 
pendence, Mo., had given himself up to the authori- 
ties for killing a man named Foster at Kansas City. 
Smith was a friend of the late senator, and the latter, 
being cognizant of the conditions under which the 
murder occurred, offered to defend him. 

The prosecution was conducted by Messrs. Com- 
mings and Sawyer, assisted by Colonel Aaron Connor, 
who was afterward in the confederate congress. In 
the case Mr. Vest discredited the statements of ore of 
the witnesses. The witness was an unkempt, poorly 
dressed individual who wore a long, ill-fitting jacket. 
Col. Connor in his speech tried to make it appear to 
the jury that Mr. Vest attacked the witness on account 
of his ill-fitting clothes. 

Mr. Vest denied this assertion in closing his eloquent 
speech and said: ‘If that man’s countenance fit him 
as well as his jacket he would be a good-looking man.” 
The jury returned a verdict acquitting Smith in fif- 
teen minutes after retiring. 


“Tt isembarrassing sometimes to pursue a direct 
line of questioning,” said President Eliot, of Harvard, 
in telling about a recent visit to New York. He had 
just dined at a hotel in Fifth avenue, where the man 
who takes care of the hats at the dining-room door is 
celebrated for his memory about the ownership of 
headgear. 





“How do you know that is my hat?’ the collegian™ 


asked as his silk tile was presented to him. 

“T don’t know it, suh,” said the doormah. 

“Then why do you give it to me?” insisted President 
Ehot. 

*“Because you gave it to me, suh,’’ replied the 
darkey. 


While Lord Brampton, one of England’s wittiest 
jurists, was Sir Henry Hawkins, he presided over a 
long and peculiarly uninteresting trial. 

The speeches were protracted and wearying, and 
an eminent counsel was in the midst of one when the 
justice made a pencil note and sent it by an usher to 
the barrister who was speaking. He opened it and 
read: ° 

“Gold medal, Sir Henry Hawkins. Honorable 
mention, Job.” 

The barrister’s oratory promptly died out. 
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94, 96, 101, 107, 112, 114, 115, 116, 127, 181, 189, 140, 144, 
145 

Ti. as wien. nsnktssrdeksencdsteiectaen 22, 24, 129 


1. ADVERSE PuossEssioN—Continuous User.—One claim- 
ing the acquisition ofja right of way over land by pre- 
scription is not affected by temporary interruption 
owing to the jobstruction of the way.—Cavanaugh vy. 
Wholey, Cal.,76 Pac. 8. Rep. 979. 


2. ADVERSE POSSESSION—Mineral Rights in Land Ju- 
dicially Sold.—Where the minerals in land are reserved 
in a deed, the occupancy of the surface of the land by 
the grantee thereof is not adverse asto the underlying 
minerals.—Manning v. Kansas & T. CoalCo., Mo., 81S. 
W. Rep. 140. 


3. APPEAL AND ERROR—Absence of Order of Publica- 
tion from Record.—An order of publication of summons 
isnot a part of the judgment roll, and its absence from 
the record does not show a failure to obtain jurisdiction 
by service by publication.—McHatton v. Rhodes, Cal., 
76 Pac. Rep. 1036. 


4. ATTORNEY AND CLIENT—Action for Services.—In an 
action for legal services, the fact that the payee named 
in the written contract was not an attorney was no de- 
fense, where the payee had no interest in the sums prom- 
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ised to be paid.—Maulligan v. Smith, Colo., 76 Pac. Rep. 
1063. 

5. APPEAL AND ERROR—Exceptions to Instructions.— 
Even though an exception to the denial of a motion for 
a new trial be construed as an exception to the charge, it 
cannot be revewed, since it is a “‘breadside exception.” — 
Kelly v. Johnson, N. Car., 47 8. E. Rep. 672. 

6. APPEAL AND ERROR—Filing Transcript of Judg- 
ment.—A plaintiff, rec »>vering ‘judgment, may file with 
the clerk and recorder a transcript of the judgment; 
though an appeal has been perfected. — Mulligan yv. 
Smith, Colo.,} 26 Pac. Rep. 1063. 

7. APPEAL AND ERROR-—Failure to Save Objections to 
Unanswered Questions.—The asking of a question, not 
answered and not objected to, and the remarks of the 
court with reference thereto, held net reviewable on 
appeal. — Chicago City Ry. Co. v. Bundy, Ill., 71 N. E. 
Rep. 28. 

8. ASSIGNMENTS—Indemnity Contract.—An indemni- 
tor, assenting totheassignment of the indemnity con- 
tract by the indemnitee, held bound to the assignee, 
though the contract was not assignable.—Hali v. Chit- 
wood, Mo., 818. W. Rep. 208. 

9. APPEAL AND ERROR—Motion to Rule Out Certain 
Testimony.—Refusal of the court to rule out certain 
testimony cannot be considered on appeal, where the 
testimony referred to is not set forth in the grounds of 
the motion for a new trial.—Robert Portner Brewing Co. 
vy. Cooper, Ga., 47S. E. Rep. 631. 

10. APPEALAND ERROR—Remittitur.—Remittiturs are 
allowable in actions ex dilicto in the appellate courts 
to suneh sum as would seem not excessive damages.— 
Chicago City Ry. Co. v.Gemmill, Ill, 71 N. E. Rep. 43. 

11. ARBITRATION AND AWARD—Right to be Heard.— 
On arbitration to determine the amount of loss under 
a fire insurance policy, the plaintiff is entitled to be 
heard and offer evidence, and a denial of such right is 
ground to set aside the award.—Redner v. New York 
Fire Ins. Co., Minn., 99 N. W. Rep. 886. 


12, APPEAL AND ErRROR— Submission of Issue.—The 
record being silent, held that it would be presumed, if 
necessary to sustain the action of the court, that are- 
quest fora submission of special issues was made.— 
Stahl v. Askey, Tex., 81S. W. Rep. 79. 

13. APPEAL AND ERROR— Wrong Reason for Correct 
Judgment.—Where the trial court has entered a correct 
judgment, it will not be reversed beeause a wrong rea- 
son was given.—Samberg v. American Exp. Co., Mich., 
99 N. W. Rep. 879. 

14. BAIL—Action on Bond.—The fact that a magistrate 
accepting a bail bond failed to comply with the statute 
requiring it to be filed in the district court was no de- 
fense to the sureties, in an action on the bond.—State v. 
Lagoni, Mont., 76 Pac. Rep. 1044. 

15. BANKRUPTCY—Fraudulent Trunsfers.—In proceed- 
ings by trustee in bankruptcy to recover from purchaser 
property sold by bankrupt within four months prior to 
filing of petition, testimony as to secreting of money 
obtained from sale by bankrupt held incompetent.— 
Schilling v. Curran, Mont.,76 Pac. Rep. 998. 


16. BENEFIT SOCIETIES—Evidence as to Health of As- 
sured.—In an action ona benefit certificate, witnesses 
may state that applicant was unable to speak above a 
whisper, was emaciated, and that her father stated she 
had consumption.—Home Circle Soc. No. 1v. Shelton, 
Tex., 81S. W. Rep. 84. 

17. BENEFIT SOCIETIES — Personal Liability. — The 
members of the mutual benefit department of an unin- 
corporated association held not personally liabletoa 
beneficiary.—Cochran v. Boleman, [nd., 71 N. E. Rep. 17. 


18. BILLS AND NOTEsS—Provisions for Attorney’s Fees, 
—The maker of anote held not entitled to defeat his 


liability for attorney’s fees, stipulated for in the note, | 


n the gronnd that the the amount thereof was unreas- 
nable.—Dunovant’s Estate v. R. E. Stafford & Co., Tex., 
81 S. W. Rep. 101. 





19. BROKERS—Liability of Owner of Building.—Owner 
of a building held liable for injuries sustained by a cus- 
tomer of the owner’s brokers while examining the 
building, and due to the negligence of the brokers.— 
Boyd v. United States Mortgage & Trust Co., 88N. Y. 
Supp. 289. 

20. BUILDING AND LOAN ASSOCIATIONS — Maturity 
Value of Stock.—A member of a building and lean as- 
sociation, agreeing to by laws fixing withdrawal value 
of stock, held bound thereby; they not being illegal.— 
Provident Mut. Building & Loan Assn. v. Davis, Cal., 76 
Pac. Rep. 1034. 

21. BURGLARY — Possession of Stolen Property. — The 
probable truth of explanation of defendant’s posses- 
sion of property recently stolen held to be a question 
for the jury.—McCoy v. State, Tex., 81S. W. Rep. 46. 


22. CARRIERS — Boarding Moving Car.—One attempt - 
ing toboard a street car after it had started held to have 
assumed the risk.—Foster v. Seattle Electric Co., Wash., 
76 Pac. Rep. 995. 

23. CARRIERS — Exclusive Right to Solicit Transfer 
Business in Cars.—A carrier held to have the right to 
allow one individual the exclusive right to solicit on its 
trains the transfer business of passengers.—Lewis v. 
Weatherford M. W.&N.W. Ry. Co. Tex., 81S. W. Rep. 111. 


24. CARRSERS — Injury to Intending Passenger. — A 
motorman who obeys the conductor’s signals, without 
knowing that to do so will cause injury to an intending 
passenger, held not negligent.—Foster vy. Seattle Elec- 
tric Co., Wash., 76 Pac. Rep. 995. 


25. CARRIERS—Protection of Passengers in Station.—A 
carrier of passengers is under an implied obligation to 
exercise ordinary care in protecting its passengers 
from insult and injury while in its depots.—Tate v. Llli- 
nois Cent. R. Co., Ky., 81 8. W. Rep. 256. 


26. CARRIERS—Refusal to Deliver.—Railroad company, 
wrongfully refusing to deliver goods, held liable for in- 
jury tothe goods, though the owner, at the time he de- 
manded the same, did not have possession of the bill of 
lading.—Clegg v. Southern Ry. Co., N. Car., 478. E. Rep. 
667. 

27. CARRIERS — Responsibility to Passenger.—A street 
railway is nota guarantor of the safety of its passengers, 
but is required only to exercise requisite care, and is not 
liable for an unanticipated assault by one passenger on 
another.—Stutsky v. Brooklyn Heights R. Co.,s8N. Y. 
Supp. 358. 

28. CARRIERS—Unnecessary Force in Ejecting Passen - 
ger.—Where unnecessary force was used in ejecting 
Plaintiff from a street car, he was entitled to recover for 
the assault, without regard to whether he was entitled 
to the rights of a passenger.—Citizens’ St. R. Co. v. 
Clark, Ind., 71 N. E. Rep. 53. 

29. CHATTEL MORTGAGES—Interest of Parties.—A legal 
title to real estate, acquired by a purchaser at a foreclos- 
ure sale of a mortgage or deed of trust, is sufficient to 
defeat ejectment, even between third persons.—Benton 
Land Co. v. Zeitler, Mo., 818. W. Rep. 193. 


30. CHATTEL MORTGAGES — Validity. — Mortgage on 
lumber, permitting the mortgagors to remain in posses- 
sion of and sell the same, but subject to certain condi- 
tions, held not fraudulent.—Morton v. Williamson Bros., 
Ark., 81 8S. W. Rep. 235. 


31. CONTRACTS—Failure to Disaftirm.—Where a party 
has been induced to enter into a coutract by fraud, the 
commencement ofan action by him against the other 
party, based on the theory of an affirmance, constitutes 
an affirmance of the contract.—Montgomery v. McLaury 
Cal., 76 Pac. Rep. 964. 

32. CONTRACTS—Validity Where Attorney Used Unlaw- 
ful Means to Secure Patent.—That one employing an at- 
torney te obtain a patent believed that he would use un- 
lawful means does not render the contract for services 
void, unless the attorney agreed to use such means.— 
Mulligan v. Smith, Colo., 76 Pac. Rep. 1063. 
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33. CONVERSION—Wills.—Mortgage and sale on fore- 
closure of interest of beneficiary in rea) estate held 
proof of an election for reconversion thereof from per- 
sonalty into realty.— Bank of Ukiah vy. Rice,Cal., 76 Pac. 
Rep. 1020. 

24. CONVICTS—Construction of Statutes as to Hiring 
Out.—Under Rev. St. 1895, arts. 3744, 3746, relating to hir- 
ing out of county convicts, county held authorized to 
hire a convict out for the full amount of fine and costs. 
—Gonzales County v. Houston, Tex., 81S. W. Rep. 117. 


35. Costs—Retaxation.—The circuit court should not 
have disallowed, on appeal from the clerk’s taxation of 
costs, items to the allowance of which by the clerk no 
exception was taken.—Schmidt v. Denovan, Mich., 99 
N. W. Rep. 877. 

36. CORPORATIONS — Contract of Subscription. — Ac- 
ceptance by a corporation of subscription, given on 
condition that Chicago Stock Exchange should locate in 
its building, held within charter powers.—Merchants’ 
Bldg. Imp. Co. v. Chicago Exch. Bldg. Co., Ill., 71 N. E. 
Rep. 22. 

37. CORPORATIONS—Duration of Contract.—A contract 
which was to continue for an indefinite time, with an 
implied condition that it should not be unreasonably 
long, held, under the circumstances, to have continued 
as long as 15 months.—Lewis v. Worrell, Mass.,71 N. E. 
Rep. 73. 

38. CORPORATIONS—Fraud of Directors.—Several per- 
sons, Who own stock in a corporation in severalty, can- 
not join in an action against the directors for damages 
to their stock, owing to the fraud of defendants.— 
Loewenstein v. Diamond Soda Water Mfg. Co., 88 N. Y. 
Supp. 313. 

39. CORPORATIONS—Rights, where Formed to Succeed 
Partnership.—That a corporation was formed to carry 
on the business of a former partnership does not ope- 
rate to convey land belonging to the partnership to the 
corporation.—Schneider v. Sellers, Tex.,$1 S. W. Rep. 
126. 

40. Courts—Correcting Minutes Atfer Adjournment. 
—A court has power, after an adjournment for the term, 
to correct its minutes by the entry of an order actually 
rendered, but omitted from the minutes.—Ft. Worth & 
D. C. Ry. Co. v. Roberts, Tex., 81 S. W. Rep. 25. 


41. CouRTS — Depositions. — Amount charged by de- 
fendant’s attorneys for professional services rendered 
in the execution of a comniission to take a foreign depo- 
sition held not chargeable against piaintiff as a part of 
the costs in municipal court.—Topken y. Cunard S. S. 
Co,, 88N. Y. Supp. 394. 

42. CRIMINAL EvVIDENCE—Dutyto Limit Evidence for 
Special Purpose —A witness on atrial for homicide held 
entitled to testify as to the measurements of footprints 
and defendant’s boots, without offering in evidence the 
stick used by him in measuring the same.—Weaver v. 
State, Tex., 81S. W. Rep. 39. 

43. CRIMINAL EVIDBNCE—Self-Serving Declarations,— 
Self serving declarations, denoting an intention mere- 
ly, are admissible only if regarded as an act ofthe 
party supporting his testimony.—State v. Adams, 8S. 
Car.,47S E. Rep. 676. 

44, CRIMINAL TRIAL—Affidavit Taken to Jury Room.— 
Taking an affidavit to the jury room held harmless, afli- 
ant having testified to the facts therein—Langan v. 
People, Colo., 76 Pac. Rep. 1048. 


45. CRIMINAL TRIAL—Coercion by Husband.—The con- 
duct of a married woman who commits a crime in the 
presence of her husband, even while in his presence, 
may be sufficient, standing alone and by itself, to over- 
come the presumption of innocence from coercion.— 
Commonwealth v. Adams, Mass.,71 N. E. Rep. 78. 


46. DAMAGES—Injury to Animal.—The owner of an 
animal killed by the negligence of another is entitled to 
damages to the amount of the value of the animal at the 
time of the accident.—Atwood v. Boston Fowarding & 
Transfer Co., Mass., 71 N. E. Rep. 72. 





47. DEEDS—Conveyance of Water Rights.—Habendum 
clause in deed held not to convey any after-acquired 
property, but to confirm in his grantee any estate which 
the grantor might afterwards acquire.—Bessemer Irr. 
Ditch Co. v. Woolley, Colo., 76 Pac. Rep. 1053. 

48. DEPOSITIONS—Admissibility.—A deposition taken 
in a proceeding to which defendant was not a party is 
not admissible against her.—Jn re Edgerly’s Estate, 
Minn., 99 N. W. Rep. 896. 

49. DESCENT AND DISTRIBUTION—Irrigating Ditch.— 
The right to use water of an irrigating ditch is an ease - 
ment, and an incorporeal hereditament, descendible by 
inheritance.—Gutheil Park Inv. Co. v. Town of Mont - 
clair, Colo., 76 Pac. Rep. 1050. 

50. EASEMENTS—Prescriptive Rights to Way of Neces - 
sity.—One having a right of way of necessity cannot 
acquire the right of way by prescription, where his user 
does not exceed his right.—Ann Arbor Fruit & Vinegar 
Co. v. Ann Arbor R. Co., Mich., 99 N. W. Rep. 869. 

51. EMBEZZLEMENT—NMistrial.—In view of the gravity 
of the issue in a trial for embezzlement, a mistrial 
should not be lightly granted, as for errror of the court 
in admitting or excluding evidence.—Oliveros v. State, 
Ga., 47 S. E. Rep. 627. 

52. ESTOPPEL—Irrigation Canal.—Owners of land and 
vendees held estopped to assertany right to destroy or 
injure irrigation canal extending through their land .— 
Crescent Canal Co. v. Montgomery, Cal., 76 Pac. Rep. 
1082. 

53. ESCHEAT—Orders in Probate Proceedings.—The 
state does not come in by way of succession, on failure 
of heirs or next of kin to take an estate of adecedent, but 
in such eventthe property, whether real or personal, 
goes to the estate by escheat.—Jn re Miner’s Estate, 
Cal., 76 Pac. Rep. 968. 

54. ESTOPPEL —Title to Personalty.—A seller ,of per- 
sonalty held estopped to assert that title had not passed 
as against one claiming under the purchaser.—Third 
Nat. Bank v. Smith, Mo., 81 8. W. Rep. 215. 

55. EVIDENCE—Judicial Notice.—The court held not 
authorized to take judicial notice of ordinances of a 
city incorporated under the general iaws.—lInterna - 
tional & G. N. R. Co. v. Hall, Tex., 815. W. Rep. 82. 


56. EVIDENCE—Letter-Press Oopy of Letter.—A letter - 
press copy of alettcr held not admissible, without no- 
tice to the other party to whom it was addressed, to 
produce the original. — King v. Cisco Compress Co., 
Tex., 81S. W. Rep. 114. 

57. EVIDENCE—Speed of Car.—In an action for injuries 
to a passenger, a nonexpert witnessis entitled to testify 
as to the speed with which the car was started.—Chicago 
City Ry. Co. v. Bundy, Ill., 71 N, E. Rep. 28. 

58. EVIDENCE—Testimony as to Value of Horse.—A 
witness held incompetent to testify as to the value of a 
horse before he was injured, where he had not seen the 
horse before said injury.—Manning v. Interurban &t. Ry. 
Co., 88 N. Y. Supp. 386. 

59. EXECUTION — Description of Property. —A levy 
upon a lot of land, which identifies it only by reference 
to a given number in a named city, will be held void for 
uncertainty, when there are several lots of that num ber 
in that city.—Miller v. Brooks, Ga., 47 S. E. Rep. 646. 

60. EXECUTION—Judicial] Sales.—Where plaintiff under 
his judgment purchases defendant’s property at execu- 
tion sale, his title so acquired will be defeated by a sub- 
sequent reversal of the judgment.—Di Nola vy. Allison 
Cal., 76 Pac. Rep. 976. ‘ 

61. EXECUTION—Title of Purchaser of Judicial Sale.— 
A purchaser at judicial sale took an equitable title 
though the sheriff’s deed mistakenly described the land 
—Manning v. Kansas & T. Coal Co., Mo., 81 S. W. Rep. 
140. 

62; EXECUTORS AND ADMINISTRATORS — Effect of Ap- 
peal from Probate Decree.—An appeal from a probate 
decree directing the sale of landsto pay debts held to 
suspend the operation of the decree until the determin - 
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ation of the appeal.—Tyndale v. Stanwood, Mass., 71 N. 
E. Rep. 83. 

68. EXECUTORS AND ADMINISTRATORS—Money Loaned 
to Intestate.—Withdrawal by mutual cousent of deposit 
by plaintiff held not conclusive evidence that agree- 
ment to forfeit it for non performance of contract should 
no longer be part of coutract.—Eekhout v. Cole, N. Car., 
47S. E. Rep. 655. 

64. FERRIES—Injury to Passenger. —In an action for 
injuries received by a passenger at the landingof a 
ferry, it was error to permit an amendment alleging 
for the first time insufficient lighting as an act of negli- 
gence.—Scribner v. Long Island R. Co., 88 N. Y. Supp. 
351. 

65. FIRE INSURANCE—Effect of Delivery Without Pre- 
payment of Premium. — By delivering fire insurance 
policy without prepayment ofthe premium, defendant 
held to have extended credit to plaintiff, so that policy 
was in fullforce at the time of loss.—Kollitz v. Equitable 
Mut. Fire Ins. Co. Minn., 99 N. W. Rep. $92. 

66. FIRE INSURANCE—Sawmill to Remain Idle.—Where 
an insurer attaclted a rider to a policy permitting a saw- 
mill msured thereby to remain idle during the winter 
season, it will be presumed, inthe absence of evidence 
to the contrary, that it understood the local meaning of 
the term “‘winter season.”’—Barker vy. Citizens’ Mut. Fire 
Ins. Co., Mich., 99 N. W. Rep. 866. 


67. FRauDs—Releasing Right of Action. —A person 
cannot recover damages forhaving been fraudulently 
induced to execute a release of a cause of action for 
personal injuries.—Lomax v. Southwest Missouri Elec- 
tric Ry. Co., Mo., 81S. W. Rep. 225. 

68. FRAUDS, STATUTE OF—Specific /erformance.—In 
a suit for specific performance, the statute of frauds, 
not specially pleaded, was no defense; defendants havy- 
ing admitted the contract and relied on other defenses 
to relieve themselves from liability.—Christiansen v. 
Aldrich, Mont., 76 Pac. Rep. 1007. 

69. FRAUDULENT CONVEYANCES—Sale of Personalty.— 
A sale of a fruitcrop lying loose in bins ina house held 
valid as against a creditor of the seller, though the 
buyer has merely hired a man to take possession of the 
same and others to pack it, notwithstanding the provis 
ions of Civ. Code, § 3440.—Feeley v. Boyd, Cal.,76 Pac. 
Rep. 1029. 

70. GUARANTY—Pledge of Credit.—An agreement with 
one interested in acorporation that advertising might be 
charged to him held to amount to a loan of credit to the 
corporation —Lewis v. Worrell, Mass., 71 N. E. Rep. 73. 

7l. HAWKERS AND PEDDLERS — Original Packages.— 
Persons exhibiting samples, selling and delivering in 
original packages goods manufactured in another state, 
held not peddlers, within Revenue Act 1903, §§ 36, 44 
(Pub. Laws 1903, pp. 333, 336, ch. 247).—Wrought Iron 
Range Co.v. Campen, N. Car., 478. E. Rep. 658. 


72. HOMESTEAD—Business Homestead .—One held not 
to lose his claim of business homestead because of en- 
forced interruption of business on account of il! health. 
—Gibbsv. Hartenstein, Tex., 818. W. Rep. 59. 

73. HOMESTEAD—Husband’s Deed to Wife.—A deed by 
a husband to his wife, in which she does not join, con- 
veying their homestead, which is of less value than 
$1,000, is void.—Karsten vy. Winkelman, III.,71 N. E. Rep. 
54. 

74. HOMICIDE—Assault With Intent to Murder.—One 
accused of crime bas aright to seek the accuser witha 
view to securing a retraction, and toarm himself to 
protect his person from attack by his accuser under such 
circumstances.—Beard v. State, Tex., 81S. W. Rep. 33, 

75. HOMICIDE—Killing Husband on Account of Infi- 
delity.—W here deceased slew her husband because she 
believed in his infidelity to her, she was at least guilty 
of manslaughter.—Scott v. State, Tex., 81 8. W. Rep. 47. 

76. HOMICIDE—Malice Aforethought.—Malice afore- 
thought is manifested by the doing of an unlawful and 
felonious act intentionally and without legal cause, but 





does not imply pre-existing hatred.—People v. Balk- 
wel!, Cal., 76 Pac. Rep. 1017. 

77. HUSBAND AND WIFE — Attorney’s Fees in Suit 
Against Husband.—An attorney held not entitled to re- 
cover from his client’s husband fees for prosecuting a 
suit against the husband to recover personal property 
belonging to the wife in the husband’s possession.— 
Damman Vv. Bancroft, 88 N. Y. Supp. 386. 

78. HUSBAND AND WIFE—Land Acquired by Virtue of 
Marital Rights.—W ratever title or interest is acquired 
in land, by deed or otherwise, by one in possession by 
virtue of his marital rights, inures tothe benefit of the 
wife.—Manning v. Kansas & T. Coal Co., Mo., 81 38. W. 
Rep. 140. 

79. INNKEEPERS—Guest.—Where a person went to an 
inn as a guest, and was received assuch, the fact that 
after he had remained a week he was charged ata 
weekly rate did not change his status.—R. L. Polk & Co. 
v. Melenbacker, Mich., 99N. W. Rep. 867. 


80. INTEREST—Time of Allowance.—In the absence of 
any averments as to the date when payment was de- 
manded, a debt will draw interest at the legal rate from 
the institution of the suit.—Mulligan v. Smith, Colo., 76 
Pac. Rep. 1063. 

81. INTOXICATING LIQUORS—Physician’s Certificate.— 
A physician’s prescription held not a compliance with 
the statute prohibiting the sale of liquor by druggists, 
except on a prescription.—State v. Manning, Mo., 81 8. 
W. Rep. 223. 

82. JUDGMENT—Compromise of Judgment Debt.— 
Judgment creditor beld estopped from urging the 
debtor’s failure tocomply strictly with an agreement 
for the satisfaction of a judgment by the payment of a 
smaller sum in installments.—Hanson vy. McCann, Colo., 
76 Pac. Rep. 983. 

83. JUD@GMENT—Report of Referee.—Where a referee 
had made and delivered his decision or report, the duty 
of settling a decree devolved on the court at speciaé 
term, and not onthe referee.--Union Bag & Paper Co. 
v. Allen Bros. Co., 88 N. Y. Supp. 368. 

84. JUDGMENT—Setting Aside Tax Deed.—For a former 
decree to be res judicata in a second suit,the matter of the 
second suit must have been in issue inthe first, and the 
pleadings must have been such that the party could 
have had it passed on.—State v. McEldowney, W. Va., 47 
S. E. Rep. 650. . 

85. LANDLORD AND TENANT—Constructive Eviction.— 
In an action for rent the question of constructive evic- 
tion by noises by adjoining tenants was, on conflicting 
testimony, a question for the jury.—Chisolm y. Kil- 
breth, 88 N. Y. Supp. 364. 


86. LANDLORD AND TENANT—Flooding of Property.— 
Anoccupant of property held not liable for the escape 
of water from his premises, caused by a break in an or- 
dinary service pipe, in the absence of negligence.—Mc- 
Cord Rubber Cy. ¥. St. Joseph Water Co., Mo., 81 8. W. 
Rep. 189. 

87. LIBEL AND SLANDER—Ascribing Particular Mean- 
ing to Words Used.—Where, in an action for libel, 
plaintiff ascribes particular meaning to the words in his 
complaint, he cannot resort to another meaning at the 
trial.—Hamilton v. Lowery, Ind., 71 N. E. Rep. 54. 

88. LIBEL AND SLANDER—Instructions.—In a prosecu- 
tion for slander by imputing to a woman a want of 
chastity, certain requested charge, being part of the 
statutory definition of slander, shoule have been 
given.—Rainwater v. State, Tex., $1 S. W. Rep. 38. 


89. LIMITATION OF ACTIONS—Payment in Installments. 
—Where a judgment is for the payment of money in 
installments at fixed periods, limitations begin to run 
on each installment only from the time the same so be- 
comes payable.—Schuler v. Schuler, Ill.,71 N. E. Rep. 
16. 

90. LIs PENDENS—Alienation of Property.—Any alien- 
ation of property involved in an action while it is pend- 
ing is subject to the rights ofthe other party, and will 
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be barred bythe judgment thereafter rendered in the 
case.—Di Nola v. Allison, Cal., 76 Pac. Rep. 976. 


91. MANDAMUS—Payment of Judges’ Salaries.—Manda- 
mus held not maintainable to compel comptroller gen- 
eral to issue a warrant for salaries of circuit judges, 
and the state treasurer to pay the same, inthe absence 
of any appropriation therefor.—State v. Jennings, S. 
Car., 47 8. KE. Rep. 683. 

92. MASTER AND SERVANT—Assumption of Risk.—In 
an action for injuries to a servant, evidence held suffi- 
cient to support a verdict for defendant on the ground 
that plaintiff assumed the risk.—Bell v. Gulf, C. &S. F. 
Ry. Co., Tex., 81S. W. Rep. 134. 


93. MASTER AND SERVANT —Injury Due to Obcying 
Foreman’s Orders.—A servant who apprehends dan 
ger has arightto rely on superior judgment of fore- 
man and obey his orders, and in so doing does not as a 
matter of law assume the risk of the danger—Carter y. 
Baldwin, Mo., 81S. W. Rep. 204. 


94. MASTER AND SERVANT—Liability of Railroad for 
Killing of Trespasser by ;Bbrakeman.—Where a railway 
brakeman, after having killed a trespasser on the train, 
threw the body on the track to conceal the crime, the 
railway company was not liable for the mutilation of 
the body.—Houston & T. Cent. R. Co. v. Bowen, Tex., 81 
S. W. Rep. 80. 

95. MECHANICS’ LIENS—Correctness of Account.—The 
validity of amechanic’s lien held not affected by* thein- 
clusion in the account of articles which did not go mto 
the building.—Ulrich vy. Osborn, Mo., 81 8. W. Rep. 228. 


96. MONOPOLIES — Soliciting Transfer Business on 
Trains.—The regulation of a railroad company allowing 
one person the exclusive right to solicit transfer busi- 
ness on its trains held not to violate the anti-trust law. 
Rev. St. 1895, art. 5313.—Lewis v. Weatherford, M. W. & 
N. W. Ry. Co., Tex., 818. W. Rep. 111. 


97. MORTGAGES—Sale of Property in Bulk.—In the ab- 
sence of a provision in a deed of trust requiring a sale 
in parcels, the mere fact that the property was sold in 
bulk will not vitiate the sale.—Benton Land Co. vy. Zeit- 
ler, Mo., 81S. W. Rep. 193. 


98. MORTGAGES—Title of Mortgagee.—A mortgagee’s 
interest in the land may be defeated by the subsequent 
vacation of a judgment which vested title in thejmortga- 
gor.—White v. Gurney, Minn., 99 N. W. Rep. 889. 

99. MORTGAGES—Waiver of Irregularities in Foreclos- 
ure.—Irregularity in the act of referee in mortgage fore- 
closure in making findings and report after his removal 
from the state held waived by failure to except to the 
report on that ground before entry of judgment.—Val 
Blatz Brewing Co. v. Dalrymple, 8. Dak., 99 N. W. Rep. 
851. 

100. MUNICIPAL CORPORATION—Damages for Overflow 
of Sewer.—A city is liable in damages to one injured be- 
cause ofthe city’s failure to keep asewer in order, pro- 
vided that there is no want of due care on the part of 
such person.—Burnsidev. Town of Everett, Mass , 71 
N. E. Rep. $2. 

101. MUNICIPAL CORPORATION—Defective Sidewalks. 
—In an action for injuries by reason ofa defective city 
sidewalk, it was nodefense that the city had no fund 
with which to repair the same.—City of McKinney v. 
Brown, Tex., 81S. W. Rep. 88. 

102. MUNICIPAL —CORPORATIONS—Issuance of Bonds 
for Necessary Expenses.—Providing a system of light- 
ing for the streets ofa town isa necessary expense, for 
which bonds may be issued without submitting the 
proposition to a vote of the people.—Davis v. Town of 
Fremont, N. Car., 47S. E. Rep. 671. ’ 

103. NEGLIGENCE —Parties in Action for Destruction 
of Mill.—The legal owner ofa mill held the only neces- 
sary plaintiff in an action for its destruction, though 
others were interested in its prospective profits.—Con- 
nor v. Missouri Pac. Ry. Co., Mo., 81 8S. W. Rep. 145. 

104. NEw TetaL—Remittiturs, When Allowable.—Re- 
mittiturs are allowable in actions ex delicto, in the trial 


court, to such sum as would seem not excessive dam- 
ages.—Chicago City Ry. Co. v. Gemmill, Ill, 71 N.E. 
Rep. 43. 

105. NEW TRIAL—Wrongful Admission of Evidence. 
—Where the court overruled an objection to testimony 
on defendant promising to inake the same relevant, 
which it failed to do and refused au instruction with- 
drawing such evidence from the jury, plaintiff’s motion 
for anew trial was properly granted.—Smith v. City of 
Sedalia, Mo., 818. W. Rep. 165. 


106. PAYMENT—Application to Particular Debts.—A 
debtor, who owes several debts to the same creditor 
may, at the time of remitting, apply the remittance to 
any one of the debts he pleases.—Boyd v. Agricultural 
Ins. Co., Colo., 76 Pac. Rep. 986. 


107. PLEADINGS—Substitution Where Pleadings are 
Lost.—Permitting plaintiff to substitute for lost peti- 
tion copy omitting items on which defendant’s plea in 
reconvention was based held error.—John Hamilton & 
Co. v. Western Union Tel. Co., Tex., 81S. W. Rep. 58. 


108. PRINCIPAL AND AGENT—Construction of Contract. 
A contract between a manufacturer of farm implements 
and local dealers in such articles held to create'the re- 
lation of principal and agent between the parties.—D. 
M. Osborne & Co. v. Josselyn, Minn., 99 N. W. Rep. 890. 


109. PRINCIPAL AND AGENT—Contract in Excess of 
Agent’s Authority.— Purchaser of goods from drummer 
held not entitled to enforce a contract of sale made by 
him in excess of his authority, to the knowledge of the 
purchaser.—Seven Hills Chautauqua Co. v. Chase Bros. 
Co., Ky., 81 S. W. Rep. 238 


110. PRINCIPAL AND SURETY—Addition of Sureties.— 
A surety, who signs a bond with blank space for other 
pames, and delivers it to'the principal, vests the princi- 
pal with implied authority to have other names inserted 
as jsureties.—Boyd v. Agricultural Ins. Co., Colo., 76 
Pac. Rep. 986. 


111. PRINCIPAL AND SURETY—Notice of Default.—The 
fact that the obligee in a bond failed to notify the 
surety of the default of the principal was no defense to 
the surety.—Town of Hudson v. Miles, Mass., 71 N. KB. 
Rep. 63. 

112. PUBLIC LANDS—Warranty of Title.—A county 
held not liable on a warranty of title contained ina 
deed of certain school lands, which deed the commis- 
sioner making the same had no authority to execute.— 
Logap v. Stephens County, Tex., 81S. W. Rep. 109. 


113. RAILROADS — Contributory Negligence. — Negli- 
gence of person manipulating beam projecting across 
railroad track,in assuming position of peril, held not 
contributory to accident resulting from train’s striking 
beam.—Fitzgibbons v. Manhattan Ry. Co.,88 N. Y. Supp. 
341. 

114. RAILROADS — Crossing Accident Where Gate is 
Open.—Where a gate is maintained at a railroad cross- 
ing, the fact that it isopen constitutes an assurance 
that the track may be crossed in safety.—San Antonio & 
A. PB. Ry. Co. v. Votaw, Tex., 815. W. Rep. 130. 

115. RAILROAD3S—Persons on Track.—A railroad owes a 
trespasser the duty to use reasonable care in the opera- 
tion of its trains and to discover such trespasser’s pres- 
ence on its tracks.—St. Louis Southwestern Ky. Co. of 
Texas v. Bolton, Tex., 81 8S. W. Rep. 123. 


116. RAILROADS—Rights of Pedestrians.—A pedestrian 
held not necessarily negligent in using a street on 
which a railroad is located; the public having an equal 
right with the railroad to use the street.—International 
& G.N.R. Co. v. Hall, Tex., 81S W. Rep. 82. 

117. REMAINDERS — Contract of Release. — Facts held 
not to justify the rescission of a contract between a life 
tenant and remaindermen, by which the remaindermen 
released their interest to such life tenant.—Almon vy. El- 
lison, Ky., 81 8. W. Rep. 245. 

118. SALES—Executory Contract.—Seller of goods by 
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breach of the contract by the buyer.—Huguenot Mills v. 
George F. Jempson & Co.,S8. Car., 47 8S. E. Rep. 687. 

119. SALES—Remedies for Breach of Warranty. — 
Where buggy sold under a warranty was defective, the 
buyer could return or offer to return the same, and re- 
cover the price, instead of suing for breach of warranty. 
—Ruby Carriage Co. v. Kremer, Ky., 818. W. Rep. 251. 

120. SALES—Removal of Goods Sold on Condition.— 
Where, after removal of goods by a vendee ina condi- 
tional sale, the vendor sent the vendee a copy of the 
lease contract, the jury could infer waiver of a clause of 
the contract forbidding removal.—Brown v. Goldthwait 
Furniture Co., Mass., 71 N. E. Rep. 71. 

121. SALES—Reservation of Title.—In the absence ofa 
waiver ofa reservation of title in the seller, he could 
not maintain an action atcommeon law forthe agreed 
price of the goods.—Dowagiac Mfg. Co. v. White Rock 
Lumber & Hardware Co., 8. Dak. ,99 N. W. Rep. 854. 


122. SPECIFIC PERFORMANCE — Compensation for Im- 
provements.—Occupying claimant held entitled to value 
of improvements, to be deducted from purchase money 
due from vendee, suing for specific performance of con- 
tract for purchase.—Kelly v. Johnson, N. Car., 47S. EK. 
Rep. 674. 

128, SPECIFIC PERFORMANCE — Failure to Allege Ten- 
der.—In a suit for specific performance, failure of the 
complaint to allege a tender of the balance of the price 
before suit brought held immaterial. — Christiansen y. 
Aldrich, Mont. ,76 Pac. Rep. 1007. 


124. STREET RAILROADS — Driving Onto Parallel Caf 
Track.—One driving along a street is bound on turning 
onto a parallel street railroad track to look to ascertain 
whether acar is approaching him from behind.—Sul- 
livan v. Boston Elevated Ry. Co., Mass., 71 N. E. Rep. 90. 


125. STREET RAILROADS—Injury to Licensee.—A per- 
son boarding a street car for the purpose of negotiating 
with the car men for an extra trip held not a trespasser. 
—Brock v. St. Louis Transit Co., Mo., 81S. W. Rep. 219. 


126. STREET RAILROADS—Injury to Pedestrian.—The 
fact thatthe driver ofa street railway car which col- 
lided with plaintiff was temporarily engaged in conver- 
sation with a passenger, held not to constitute negli- 
gence.—Barney v. Metropolitan St. Ry. Co., 88 N. Y. Supp. 
335. 

127. SUBROGATION — Voluntary Payment of Another’s 
Indebtedness.—Persons who voluntarily paid notes of 
others secured by deed of trust held not subrogated to 
the rights of the former holders of the notes in the deed 
of trust.— Schneider v. Sellers, Tex., 81 8. W. Rep. 126. 


128. SUBSCRIPTIONS—Validity.—Subscription to secure 
location of stock exchange in a certain building held not 
to require a formal delivery.—Merchants’ Bldg. Imp. Co. 
v. Chicago Exch. Bldg. Co., Ill.,71 N. E. Rep. 22. 


129. TAXATIUN—Omitted Personalty. — Failure of ex 
ecutors, suing to enjoin levy on omitted personalty of 
testatrix, to bring money into court fortaxes admitted 
to be due, held not to require dismissal of action — 
Phillips v. Thurston County, Wash., 76 Pac. Rep. 993. 

130. TAXATION—Tax Sale.—Sale for delinquent taxes of 
land purchased by the state for taxes for a year previous 
tothe year for the taxes of which the land is sold held 
void.—State v. McEldowney, W. Va., 47S. E. Rep. 650. 

131. TELEGRAPHS AND TELEPHONES — Failure to 
Transmit Message.—Where a telegraph company ac- 
cepted a message fortransmission when it did not know 
its line was down, its failure to send the message by 
some other method was not negligent. — Faubion vy. 
Western Union Tel. Co., Tex., 818. W. Rep. 56. 

132, TENDER—Bank Check.—Tender of a bank check 
in payment of a debt is good, where it is refused, not on 
the ground that it is not lawful money, but on some 
other ground which is not well taken. —Kollitz v. 
Equitable Mut. Fire Ins. Co., Minn., 99 N. W. Rep. 892. 

133. TRIAL—Argument of Counsel.—It is not error to 
prevent plaintiff's counsel from arguing that the defend - 





ant is liable because of an act of negligence not set out 
in the petition.—@one v. City Council of Augusta, Ga., 
47S. E. Rep. 633. 

134. TRIAL— Demurrer to Evidence.—A demurrer to 
the whole evidence is not waived by reauesting instruc 
tions on the theory of the case adopted by the opposing 
counsel.—Brock v. St. Louis Transit Co., Mo., 81 S. W. 
Rep. 219. 

135. TRUST8—Trustee’s Duty to Pay Taxes.—Ifa fiduci- 
aryadvances money to prevent the trust property from 
being sold for taxes, he will be entitled toa lien for re- 
imbursement.—Bourquin v. Bourquin, Ga., 47 S. E. Rep. 
689. 

136. UsuRy¥—Who May Plead.—The defense of usury 
may be pleaded by any one claiming under the bor- 
rower.—Ford v. Washington Nat. Building & Loan Inv 
Assn., Idaho, 76 Pac. Rep. 1010. 


137. VENDOR AND PURCHASER—Notice to Vendee of 
Irrigation Canal.—Persons who purchase land after an 
irrigation canal has been completed and is inopera- 
tion take it with notice of and subject to the rights of 
the irrigation company against their vendors.—Crescent 
Canal Co. v. Montgomery, Cal., 76 Pac. Rep. 1082. 


138. WILLS—Conditional Estate.—A residuary devise 
to one, provided he should take care of testatrix while 
she lived, held to create aconditional and not an abso- 
lute estate.—Brennan v. Brennan, Mass.,71 N. E. Rep. 
80. 

139. WILLS—Purchasers Pendente Lite.—Purchasers 
of property from the devisee named in a will, after the 
same has been probated, will not be regarded as pur- 
chasers pendente lite, because the time within which cer- 
tiorari to remove the probate proceedings to the dis- 
trict court could be brought had not expired at the time 
of purchase.—Glover v. Coit, Tex., 81S. W. Rep. 136. 


140. WITNESSES—Competency.—That the deposition 
of a witness incidentally showed that he was incarcer- 
ated could not supply the place of primary evidence of 
conviction as evidence to prove his incompetency.— 
Gulf, C. & 8. F. Ry. Co. v. Johnson, Tex., 81 S. W. Rep. 4. 

141. WITNESSES—Estoppel to Deny Competency.—In- 
surer in action on fire insurance policy, held estopped 
to question the competency of a witness.—Barker v. 
Citizens’ Mut. Fire Ins. Co., Mich., 99 N. W. Rep. 866. 

142. WITNESSES—Extent of Cross-Examination within 
Court’s Discretion.—The extent to which awitness may 
be questioned on cross-examination as to collateral 
matters for the purpose of testing his accuracy, under- 
standing,etc.,is largely in tne discretion of the trial judge 
—Burnside v. Town of Everett, Mass., 71 N. E. Rep. 82. 


148. WITNESSES—Impeachment.— Where writings are 
introduced to impeach a witness, only material and 
competent parts should be admitted.—Hanlon v. Ehrich, 
N.Y.,71 N. E. Rep. 12. 

144. WITNESSES—Indictment for Perjury.—Where, af- 
ter a trial of a criminal prosecution, one of defendant’s 
witnesses was indicted for perjury committed thereon, 
the fact that he had been so indicted was inadmissible 
in a second trial of the case.—Bennett y. State, Tex., 81 
S. W. Rep. 30. 


145. WITNESSES—Misconduct of Counsel.—In a crimi- 
nal prosecution the court held not required to recall a 
witness for the purpose of eliminating a controversy 
between counsel as to his testimony.—Scott v. State, 
Tex., 81S. W. Rep. 47. 


146. WITNESSES—Testamentary Capacity.—An execu- 
tor held not incompetent to testify for contestants in a 
proceeding toset Aside a subsequent will, notwith- 
standing Hurd’s Rey. St. 1901, ch. 51, § 2.—Godfrey v. 
Phillips, Ill., 71 N. E. Rep. 19. 


147. WORK AND LABOR—Failure to Fix Compensation. 
—Where no agreement was made as tothe sum to be 
allowed plaintiff for certain work, he was entitled to 
only the reasonable value of the work.—Lozier Motor 
Co. v. MacIntosh, 88 N. Y. Supp. 382. 








